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LABOR LAW AND THE AMERICAN CONSTITUTION 


I 


In the United States the industrial revolution and the disappear- 
ance of the frontier transformed a nation of farmers and self-employed 
artisans into a community of wage earners. Workers dependent upon 
wages for their daily bread observed their helplessness in bargaining 
with vast corporate enterprises over the price of labor. Job security 
became a major worry because employment provided the only source 
of livelihood and the only hope of self-advancement. Gathering 
thousands of employees into integrated factories concentrated vast 
power in the hands of the managers—a power all too easily exercised 
in arbitrary fashion. Men lost the skills and pride of accomplishment 
which characterized the ancient artisanship; they saw themselves be- 
coming mere units of labor. 


Every industrial economy must solve these problems in one way 
or another. In America the traditions of a frontier community bred 
distrust of government and confidence in self-determination. The 
fluidity of society prevented the growth of a class-conscious proletariat. 
Early in the 1880's workers had had a final fling with the Knights of 
Labor, a romantic reformist type of unionism oriented toward political 
objectives—direct representation and legislation, taxation of the 
unearned increment in land values, government ownership of railroads 
and telegraph lines, compulsory arbitration and a cooperative indus- 
trial system—but the great hopes aroused were turned, when the 
bubble burst, into equally bitter disappointment. From humanitari- 
anism and reform union leaders turned to an effort to improve the 
position of the wage earner ‘‘here and now’. The American Federa- 
tion of Labor developed what Selig Perlman termed ‘‘a philosophy of 
pure wage consciousness’ to denote “‘a labor movement reduced to an 
opportunistic basis, accepting the existence of capitalism and having 
for its object the enlarging of the bargaining power of the wage earner 
in the sale of his labor’’.!. Where the Knights of Labor looked ultim- 
ately to political action, the A.F.L. unions came to rely on economic 
power. Self-help—organizing the unorganized and bargaining collec- 
tively—became the union worker's creed. The strike, the boycott and 
the picket line became his primary weapon. (Since the business com- 
munity is even more antipathetic to government regulation, we still 
look with horror at Australia’s ‘‘compulsory arbitration’’.) 


1. Perlman, History of Trade Unionism in the United States (1922), p. 78. 
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Thus oriented American labor made two principal demands upon 
the law. The first was for the right to form, join and assist labor 
organizations and, through such unions, to bargain collectively with 
employers—not merely for a privilege to organize without liability in 
crime or tort but for a true legal “‘right’’ imposing correlative duties 
upon employers. The second demand was for the maximum freedom 
from legal restraint in the use of economic weapons—strikes, boy- 
cotts, picketings and other “‘concerted activities’’—designed to spread 
unionization and wring concessions from employers. Self-organization 
and collective bargaining would have little value without freedom to 
engage in concerted activities, for although negotiation has its own 
compulsions, few ‘‘voluntary’’ agreements would be executed in the 
absence of economic power. Furthermore, so long as employers were 
—or are—free to withhold recognition and engage in repressive tactics 
to prevent unionization, the strike, the boycott and the picket line 
were—and are—the unionist’s only countermeasure. 


Today new problems of labor law are pushing to the foreground, 
notably the relation between the union and the individual worker 
and the task of integrating the institutions proliferated by collective 
bargaining into the conventional legal system, but the two main- 
streams of American labor for half a century have been the emergence 
of a legally enforceable right to organize and bargain collectively and 
the effort to define the proper scope of concerted activities. 


II 


As the streams ebbed and flowed, they encountered constitutional 
barriers which sometimes turned the course and sometimes blocked the 
current until a channel was cut by new interpretation. The First 
Amendment provides that ‘‘Congress shall make no law . . . abridging 
the freedom of speech’’.2. The Fifth Amendment forbids the national 
government to deprive any person (including any corporation) of 
‘life, liberty, or property, without due process of law’’;3 the notion 
of ‘‘due process’’ secures substantive rights as well as orderly procedure. 
The due process clause of the Fourteenth Amendment lays similar 
limitations upon State legislation, and by interpretation it also 
encompasses freedom of speech and of expression.5 Neither Congress 


2. U.S. Const., amend. I. 

3. U.S. Const., amend. V, provides, ‘‘No person skall be . . . deprived of life, 
liberty, or property, without due process of law...” 

4. U.S. Const., amend. XIV, §1, provides, ‘‘. . . nor shall any State deprive any 


person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws.” 


5. Gitlow v. New York, 268 U.S. 652, 666 (1925). 
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nor a State could create a true legal right to organize and bargain col- 
lectively or to engage in concerted activities if the Supreme Court held 
the legislation to interfere with an employer's liberty or property 
without due process of law. On the other extreme, those union activi- 
ties which could be brought within constitutional concepts of 
‘liberty’’ or ‘‘freedom of speech’’ would be immune from regulation. 


The principles of federalism have even greater importance in the 
history of American labor law. Congress can govern employment 
relations only by virtue of its power ‘‘to regulate commerce with 
foreign nations, and among the several States’’.6 In the absence of 
valid congressional legislation State power over labor relations is com- 
plete, subject to the limitations of due process, regardless of whether 
the employer and employees are engaged in local activity or interstate 
commerce. When Congress has legislated, the extent of State power 
depends upon the “intent of Congress’ in enacting the federal legis- 
lation, for the federal statute is ‘“‘the supreme law of the land’’.? Thus 
State law may apply concurrently with the federal statute if Congress 
so intended; or the federal statute may be exclusive and preempt the 
field it covers against supplementary, inconsistent or even parallel State 
regulation. Quite wisely, in my opinion, Congress rarely discloses its 
“‘intent’”’ but leaves the Supreme Court to divine the intended scope of 
federal preemption by weighing the competing claims of State and 
nation in the light of the statutory policy and the traditions of a 
federal system. 


The influence of organized labor is usually felt more keenly in 
Washington than in State capitals. A single State which enacts laws 
deemed unfavorable to business runs the risk of losing industries to 
its more sympathetic sisters. Often financial interests have been able 
to dominate State officials more easily than senators or congressmen 
whereas organized labor, short of both experienced leaders and finan- 
cial resources, tended to concentrate its efforts in the national capitol. 
The climate of national opinion is usually more sympathetic to labor 
legislation than the temper of particular sections; indeed, the anti- 
unionism of the Southern States has stood for twenty years in sharp 
contrast with the prevailing national sentiment. Whatever the ex- 
planation, the upshot is clear—the relative rights and duties of em- 
ployers and employees often depend upon whether the applicable law 
is State or federal. 


6. U.S. Const., art. 1, §8. 
7. U.S. Const., art. VI. 
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Ill 


The common law applied in American courts raised no obstacles 
to the bare formation of labor unions,® nor did it interfere with col- 
lective bargaining in which an employer was willing to participate. 
But this freedom to organize had an empty sound in the mines, mills 
and factories. Employers were bitterly hostile to unionization. They 
refused to recognize unions as representatives of their employees. They 
resorted to repressive tactics for destroying any incipient organization 
—to the discharge of union members, to blacklists, lockouts and in- 
timidation, and to the employment of spies and pug-uglies who would 
precipitate the violence necessary to break strikes through the interven- 
tion of deputy sheriffs armed and paid by the employer.2 Organized 
labor was slow to seek legal protection for the right to organization— 
even in 1935 its spokesmen were far from enthusiastic about the 
Wagner Act—but the notion gradually grew that the law should pre- 
vent employers from interfering with union organization. The 
initial efforts to secure the right to organize unions without coercion 
by employers were modest but abortive. In 1894 the great Pullman 
strike racked the nation as unionists refused to man railroad trains and 
lawless mobs spread robbery and violence. After order was restored, 
a government commission drew up recommendations for a new 
national labor policy founded upon the notion that labor unions 
should be recognized as the spokesmen of employees and drawn into a 
system of conciliation and arbitration. The Erdman Act of 1898 
made it a federal crime for a railroad engaged in interstate commerce 
to threaten any employee with loss of employment, or to discriminate 
against any employee because of his membership in a labor union.'° 
Adair v. United States" held the provision invalid. It was not a regu- 
lation of interstate commerce. 


. what possible legal or logical connection is there be- 
tween an employee's membership in a labor organization and the 
carrying on of interstate commerce? Such relation to a labor 
organization cannot have, in itself and in the eye of the law, any 
bearing upon the commerce with which the employee is connec- 
ted by his labor and services.'2 


The prohibition against anti-union discrimination was a deprivation 
of liberty or property without due process of law. 

. the right of the employee to quit the service of the 

employer, for whatever reason, is the same as the right of the 


8. Commonwealth v. Hunt, 4 Metc. (Mass.) 111 (1850). 

9. 1 Commission on Industrial Relations Final Report, $.Doc. 415, 64th Cong. 
Ist Sess. 233-34. 

10. 30 Stat. 424 (1898). 

11. 208 U.S. 161 (1908). 

12. 208 U.S. at 178. The italics are in the original opinion. 
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employer, for whatever reason, to dispense with the services of 
such employee . . . In all such particulars the employer and the 
employee have equality of right, and any legislation that disturbs 
that equality is an arbitrary interference with the liberty of con- 
tract which no government can legally justify in a free land.'3 


The latter doctrine applied with no less force to State legislation, 
as the Court soon held in Coppage v. Kansas.'4 Apparently there were 
impenetrable constitutional barriers to securing a legal right to orga- 
nize and bargain collectively. 


IV 


The want of legal protection against employer reprisals and the 
willingness of American employers to resort to oppressive measures 
enhanced the natural tendency of American unions to resort to strikes, 
boycotts and picketings both to compel employers to recognize them 
as the bargaining representatives of their employees and also to exact 
more favorable conditions of employment. Yet the early judicial doc- 
trines were highly unfavorable. ‘‘Plaintiff’s business is a property 
right . .. Free access for employees, owner and customers to his place 
of business is incident to such right. Intentional injury caused to either 
right or both is a tort. Concert of action is a [tortious] conspiracy 
if its object is unlawful or if the means used are unlawful’’.'5 Since 
equity would enjoin a tortious interference with a property right 
wherever damages might be inadequate and loss of business is hard to 
measure in money, employers had little trouble meeting this require- 
ment for equity jurisdiction. Thus the door was opened to injunc- 
tions against concerted activities, to ex parte restraining orders issued 
upon the employer's version of a highly emotional contest and to the 
use of contempt citations for punishing assault and battery or a breach 
of the peace occurring on the picket line.'® 


““Conspiracy”’ had an evil sound but the formula hardly advanced 
the analysis: ‘“‘Unlawful’’ was used in a Pickwickian sense. The con- 
duct of a picket who refrained from violence was neither a crime nor 


13. 208 U.S. at 174-75. 
14, 236 'US,.1. €1935). 


15. Truax v. Corrigan, 257 U.S. 312, 327 (1921). Under an alternative approach 
the courts reasoned that every intentional infliction of harm upon another is 
ptima facie tortious and may be the subject of an action unless justified. Ina 
labor dispute the question would be whether the injury which the workers in- 
tentionally inflicted upon the employer's business was a tort because unjustified 
or was privileged because of the interests which the workers were seeking to 
advance. See Holmes, Privilege, Malice and Intent, 8 Harv. L. Rev. 1 (1894). 
The upshot would be much the same as under the theory of conspiracy. 


16. The best discussion of both the procedural and substantive problems involved 
in the labor injunction is Frankfurter and Greene, The Labor [n;sunction 
(1930). 
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a tort, yet peaceful picketing which injured a business was often held 
to be an unlawful means of pursuing a labor objective.'7 An objective 
was ‘unlawful’ not in the rare instances in which the law would be 
violated if the workers achieved their purpose but whenever the court 
decided that the immediate demand, however lawful in itself, was not 
a sufficient excuse for injuring the employer’s business. To seek higher 
wages or shorter hours from one’s own employer was a lawful objec- 
tive but few others survived judicial scrutiny. The early struggle to 
survive in the face of intense opposition from employers led American 
unions to place great stress on securing the employer’s promise to 
employ only union labor, and strike after strike was enjoined on the 
ground that the closed shop was not a lawful objective. ‘‘Strength- 
ening the forces of a labor union, to put it in a better condition to 
enforce its claims in controversies that may afterwards arise with 
employers, is not enough to justify an attack upon the business of an 
employer by inducing his employees to strike’’.'8 Similar decisions 
hampered the use of strikes and picketing as weapons for organizing 
non-union establishments. In national markets the low wage non- 
union firm was a constant threat not merely to the union wage scale 
but to the very life of the organization, yet the courts quickly inter- 
vened when the United Mine Workers or the Amalgamated Clothing 
Workers resorted to concerted action against employers who forestalled 
unionization by requiring every employee to promise not to join a 
labor union. ‘The case involves no question of the rights of em- 
ployees. Defendants have no agency for plaintiff's employees .. . The 
right of the latter to strike would not give to defendants the right to 
instigate a strike. The difference is fundamental’’.'9 Furthermore, 
although the precedent could be limited by exact legal analysis, the 
Supreme Court seemed to have ruled that the federal courts might 
enjoin any strike on a national scale which interrupted the flow of 
interstate commerce.'94 


From the beginning there was criticism of the labor injunction 
and especially of the objectives test that committed to the courts major 
decisions concerning the justification for concerted employee action. 
In 1914 Congress was persuaded to write Section 20 into the Clayton 
Anti-Trust Law,?° providing that no restraining order or injunction 


17. Vegelahn v. Guntner, 167 Mass. 92. 44 N.E. 1077 (1896). 


18. Folsom v. Lewis, 208 Mass. 336, 338, 94 N.E. 316, 317 (1911). See 
also Plant v. Woods, 176 Mass. 492, 57 N.E. 1011 (1900). 


19. Hitchman Coal % Coke Co. v. Mitchell, 245 U.S. 229, 253 (1917). See 
also -Alco-Zander Co. v. Amalgamated Cothing Workers, 35 F.2d 203 (E. 
D. Pa. 1929). 


19a. In re Debs, 158 U.S. 564 (1895). 
20. Act of October 15, 1914, 38 Stat. 730, 15 U.S.C. § §12 et seq. 
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should be granted by a federal court “‘in any case between an employer 
and employees, or between employers and employees . . . involving or 
growing out of a dispute concerning terms or conditions of employ- 
ment” prohibiting any person from engaging in a peaceful strike or 
boycott or from peacefully picketing an establishment. The act was 
hailed as ‘“‘labor’s charter of freedom’’ but the judiciary gradually 
whittled it down until the provisions were read as declaratory of the 
common law conspiracy doctrine.2' State statutes met a similar recep- 
tion. The climax came in 1922 in the 5-4 decision in Truax v. 
Corrigan.22 A dispute arose between a restaurant and the union rep- 
resenting its employees concerning wages and other conditions of em- 
ployment. When the restaurant refused to yield, the union members 
struck but the management hired replacements. The union resorted to 
picketing. There was no violence but the pickets’ cries were loud and 
boisterous and so unflattering to the manhood of the owner and his 
patrons as to be technically libelous. The Arizona courts refused to 
enjoin the picketing because of a State anti-injunction law, but the 
Supreme Court held that the statute violated the due process and 
equal protection clauses of the Fourteenth Amendment. It was a 
denial of due process, the Court said, not to protect an employer's 
business against losses resulting from picketing which was ‘“‘moral 
coercion by illegal annoyance and obstruction and . . . thus plainly a 
conspiracy’.23 It was a denial of equal protection to curtail the 
issuance of injunctions in labor disputes because the resulting failure 
to protect an employer’s business against a tortious conspiracy was 
arbitrary class legislation. On its face Truax v. Corrigan raised a con- 
stitutional barrier to freedom to engage in concerted activities which 
was no less formidable than the obstacle that the Adair and Coppage 
cases placed in the way of achieving a legal right to organize and bar- 
gain collectively. 


V 


The labor cases were only a few, although perhaps the most ex- 
treme, of the constitutional decisions which sought to block the main 
currents developing in our national life under the pressures of indus- 
trialization. The force could not be permanently withstood but at 
least in the field of labor, if not elsewhere, the events which are now 
constitutional history left legacies still current. 


One legacy is the limited scope of the federal Norris-LaGuardia 
Act.24 Most suits for labor injunctions were brought in the State 


21. E.g. Duplex Printing Press Co. v. Deering, 245 U.S. 443 (1921). 
22.. Z3F ZS. SIZ CISA}. 

23.. 257 USS: at S28. 

24. Act of March 23, 1932, 47 Stat. 70, 29 U.S.C. § §101 et seq. 
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courts and decided by State law. Prior to 1938 no one would have 
supposed that the State law of strikes and picketing could be swept 
away by federal legislation guaranteeing employees a privilege to 
engage in peaceful concerted activities. The commerce power seemed 
far too narrow; in any event Jruax v. Corrigan indicated that such a 
statute would be an unconstitutional denial of substantive due process. 
The critics of the labor injunction pushed for federal legislation partly 
because the federal judges were especially zealous to protect an em- 
ployer’s property and his business and partly because of the force of 
congressional example. A corporate employer might invoke the 
jurisdiction of the federal courts under two conditions: (1) If the 
company was incorporated in one State and the plant was located and 
the defendants resided in another, the federal jurisdiction could be 
invoked on grounds of diversity of citizenship. (2) The Sherman 
Anti-Trust Act declared that “Every contract, combination . . . or 
conspiracy, in restraint of trade or commerce among the several 
States’’25 should be illegal. Since the act applied to labor organiza- 
tions, it provided grounds for a federal injunction whenever the ‘‘con- 
spiracy’’ restrained interstate commerce. 


To meet the need while at the same time circumventing both the 
limited interpretation of the commerce clause and the decision in 
Truax v. Corrigan, Professor (now Justice) Felix Frankfurter sug- 
gested predicating a federal anti-injunction law upon the power of 
Congress to regulate the jurisdiction of the inferior federal courts.26 
The Constitution provides for ‘Such inferior courts as the Congress 
may from time to time ordain and establish’. Congress might abolish 
the inferior federal courts, the argument ran, consequently it could take 
the lesser step of depriving them of part of their jurisdiction while 
leaving employers free to sue in State tribunals. The Norris-LaGuardia 
Act was drafted on this theory. It corrected many of the abuses in the 
old equity procedure and postponed resort to injunctions against fraud 
or violence on the picket line until all other avenues of preserving the 
peace had been exhausted.27 The central feature, however, was Section 
4 which deprives a federal court of ‘jurisdiction to issue any restrain- 
ing order or temporary or permanent injunction in any case involving 
or growing out of a labor dispute’ to prohibit any person or persons 
whether singly or in concert from |engaging in a peaceful strike, boy- 
cott or picketing|’’. Within the wide circle of persons interested or 
participating in a labor dispute—a term no longer confined to con- 
troversies between an employer and his own employees—the act left 


25. Act of July 2, 1890, 26 Stat. 209, 15 U.S.C. §1. 
26. Frankfurter and Greene, op. cit. supra, 205-228. 
27. § §7 and 8. 
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employees free from federal restraint against any peaceful measures of 
self-help without regard to their objective. “So long as a union acts 
in its self-interest and does not combine with non-labor groups, the 
licit and the illicit . ... are not to be distinguished by any judgment 
regarding the wisdom or unwisdom, the rightness or wrongness, the 
selfishness or unselfishness of the end of which the particular union 
activities are the means.’’28 But the constitutional theory on which it 
was drafted meant that the Norris-LaGuardia Act left concerted activi- 
ties to State regulation in both local and interstate industries. 
Although a number of industrial States copied it verbatim,292 the 
others adhered to common law doctrines. 


For a time it seemed possible that part of the philosophy of the 
Norris-LaGuardia Act would find its way into our constitutional 
law. In sustaining the constitutionality of a State Norris-LaGuardia 
Act against the inevitable attack under Truax v. Corrigan, Mr. Justice 
Brandeis held that a State was not prohibited by the Fourteenth 
Amendment from authorizing a union to engage in peaceful picketing 
as a means of carrying on a labor dispute because, ‘‘Members of a union 
might without special statutory authorization by a State, make known 
the facts of a labor dispute, for freedom of speech is guaranteed by the 
Federal Constitution’’.3° Later the dictum became the basis of a series 
of Supreme Court decisions holding State court injunctions unconsti- 
tutional under the Fourteenth Amendment on the ground that “‘pub- 
licizing the facts of a labor dispute in a peaceful way through appro- 
priate means, whether by pamphlet, by word of mouth or by banners, 
must now be regarded as within that liberty of communication which 
is guaranteed to every person by the Fourteenth Amendment against 
abridgement by a State’’.3' A few lower courts, noting that the picket 
line, like a strike or boycott, was an economic weapon, concluded that 
all these peaceful activities ‘are fundamental human liberties which the 
State may not condition or abridge in the absence of grave and im- 
mediate danger to the community’’.32 This would indeed have turned 
constitutional doctrines upside down. The very conduct which Truax 
v. Corrigan held a State obliged to enjoin in order to grant employers 
due process now bid fair to become immune from State regulation on 
the ground that the restriction would deprive employees of fundamen- 


28. United States v. Hutcheson, 312 U.S. 219, 232 (1940). 

29. E.g. New York Civil Practice Act §876a. 

30. Senn v. Tile Layers Union, 301 U.S. 468, 478 (1937). 

31. Carlson v. California, 310 U.S. 106, 113 (1940). See also Thornhill v. 
Alabama, 310 U.S. 88 (1940); American Federation of Labor v. Swing. 312 
U.S. 321 (1941); Cafeteria Employees Union v. Angelos, 320 U.S. 293 
(1943). 


32. E.g. Stapleton v. Mitchell, 60 F. Supp. 51, 61 (D.C. Kan. 1945). 
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tal liberties. But having marched up the hill, the Supreme Court 
marched down again. Later cases permit injunctions against picketing 
where the objective is contrary to a reasonable State policy such as 
protecting employees against coercion to join a labor union33 or as- 
suring self-employed persons the opportunity to carry on their busi- 
ness.34 During the present Term we may learn whether the Constitu- 
tion guarantees union members the right to picket other workers as a 
way of inducing them to join the union.35 


We shall turn back to the problem of concerted activities but the 
strands of constitutional and labor history are so intertwined that first 
we must pick up again the story of the right to organize and bargain 
collectively. 


VI 

Constitutional adjudication could invalidate State and federal 
statutes but it could not destroy the idea of a labor policy based upon 
free collective bargaining between employers and representatives chosen 
by employees without employer interference. When the government 
took over the operation of the railroads during World War I, its labor 
policy was predicated upon recognition of the railway labor unions as 
the employees’ representatives. The National War Labor Board, which 
was charged with resolving labor disputes, took as its first principle 
‘the right of workers to organize in trade unions and to bargain col- 
lectively, through chosen representatives’’.36 A company could not 
be prosecuted for violation of the ‘‘right’’ nor would its employees 
have a legal remedy, but war contracts might go to other bidders or 
if the contracts were placed and a strike delayed performance, the gov- 
ernment might seize the piant and operate it in accordance with the 
War Labor Board directive. 


Even during the reaction of the early twenties the idea was kept 
alive, and after the great Railway Shopmen’s strike of 1923, Congress 
turned back to the policy envisaged by the authors of the Erdman Act 
a quarter century earlier. The Railway Labor Act of 192637 provided 
that all disputes between a carrier and its employees should be con- 
sidered “‘in conference between representatives designated and autho- 
rized so to confer, respectively, by the carrier or carriers and by the 
employees’. Both parties were required ‘“‘to exert every reasonable 


33. Building Service Employees Union v. Gazzam, 339 U.S. 532 (1950). 
34. International Brotherhood of Teamsters v. Hanke, 339 U.S. 460 (1950). 


35. International Brotherhood of Teamsters v. Vogt, Inc., U.S. Sup. Ct. No. 79, 
October Term 1956. 


36. National War Labor Board, Principles and Rules of Procedure (1919), 4. 
37. 44 Stat. 577, US:C. Tit. 45, § $151 et seq. 
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effort to make and maintain agreements concerning rates of pay, rules 
and working conditions’. ‘*.. . neither party shall in any way inter- 
fere with, influence, or coerce the other in its choice of representatives’. 
Explicit words were missing but no one mistook the reference to unton 
representatives and collective bargaining agreements. 


The Railway Labor Act could not be squared with either ground 
of decision in Adair v. United States, yet its constitutionality was up- 
held by a unanimous Court in Texas % N. O. Ry. v. Brotherhood of 
Ry. Clerks.3® Parts of the opinion epitomize the change taking place 
in American jurisprudence. For decades the courts had been dealing in 
abstract concepts which may once have corresponded to fact but which 
had long since lost touch with reality. Now the Supreme Court was 
beginning to study the practical needs of men. Where Mr. Justice 
Harlan in 1908 had found no ‘‘legal or logical connection’’ between 
union membership and the movement of interstate commerce and had 
invalidated the statute because union membership “‘tn itself’’ had no 
bearing upon commerce,39 Mr. Chief Justice Hughes observed that in 
exercising its authority to protect interstate commerce— 


. . . Congress may facilitate the amicable settlement of dis- 
putes which threaten the services of necessary agencies of inter- 
state transportation. In shaping its legislation to this end, Con- 
gress was entitled to take cognizance of actual conditions and to 
address itself to practicable measures . . .4° 


The carrier’s argument that the statute violated the due process 
clause as applied in the Adair and Coppage cases was brushed aside 
with the observation that ‘‘these decisions are inapplicable’ because the 
“statute is not aimed at this right of the employers but at the right 
of employees to have representatives of their own choosing’’.4' The 
distinction is hardly apparent. The real difference lay in the new way 
of thinking. Whereas Mr. Justice Harlan had stressed the abstract 
equality of right between employer and individual employee in mak- 
ing contracts of employment, Mr. Chief Justice Hughes emphasized 
the practical inequality. 


| Labor unions] were organized out of the necessities of the 
situation. A single employee was helpless in dealing with an 
employer. He was dependent ordinarily on his daily wage for 
the maintenance of himself and family .. . Union was essential 


38. 281 U.S. 548 (1930). 
39. See page 8 supra. 

40. 281 U.S. at 570. 

41. Ibid. 








16 The University of Queensland Law Journal 


to give laborers opportunity to deal on equality with their em- 
ployer.42 


The National Labor Relations Act of 193543 laid the founda- 
tion of our current national labor policy. Section 7 declared— 


Employees shall have the right to self-organization, to 
form, join and assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities for the purpose of collective bargaining or 
other mutual aid or protection.44 


Section 8 made it an unfair labor practice for an employer to “‘inter- 
fere with, restrain, or coerce’ employees in the exercise of these rights, 
or to refuse to bargain collectively with the representative designated 
by a majority of the employees in an appropriate bargaining unit. A 
National Labor Relations Board was created with exclusive jurisdic- 


tion to issue orders remedying any unfair labor practice ‘‘affecting”’ 
interstate commerce. 


The basic test of constitutionality came when the board applied 
the act to employees in a steel mill operated by Jones & Laughlin Steel 
Corp., a major producer of iron and steel products.45 Although the 
mill imported ore and limestone into Pennsylvania from other States 
and shipped its products throughout the country, there were strong 
precedents holding that intrastate production is not interstate com- 
merce.4© Once again, however, the Chief Justice took a practical view: 


. . the fact remains that the stoppage of those | manufac- 
turing] operations by industrial strife would have a most serious 
effect upon interstate commerce. . .. We are asked to shut our eyes 
to the plainest facts of our national life and to deal with the 
question of direct and indirect effects in an intellectual vacuum. 
... We have often said that interstate commerce itself is a prac- 
tical conception. It is equally true that interferences with that 
commerce must be appraised by a judgment that does not ignore 
actual experience.47 


42. The quoted passage is from American Steel Foundries v. Tri-City Central 
Trades Council, 257 U.S. 184, 209 (1921), to which the Chief Justice re- 
ferred the reader by citation. 

43. 49 Stat. 449, 29 U.S.C. § §141 et seq. 

44. The Taft-Hartley amendments enacted in 1947 added to Section 7 a guaran- 
tee of ‘“‘the right to refrain from an; or all of such activities’. The change 
symbolizes the shift in national labor policy which made the amendments 
so controversial. 

45. NLRB v. Jones ®% Laughlin Steel Corp., 301 U.S. 1 (1937). 

46. The line of authority extended from United States v. E. C. Knight Co., 156 
U.S. 1 (1895), to Carter v. Carter Coal Co., 298 U.S. 238 (1936). 

47. 301 U.S..at 41. 
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On the due process issue the Court followed the Rat!way Clerks 
case and rejected the authority of Adair v. United States and Coppage 
v. Kansas. Freedom to organize and bargain collectively had now be- 
come full fledged legal rights imposing correlative duties upon the em- 
ployers of labor wherever the NLRA might govern, but the practical 
importance of the right would often depend upon the scope given to 
the national law under the federal system. Less than half of the States 
recognized the right in local legislation. 


Vil 

In a few localities the forces of anti-unionism are strong enough 
to secure the adoption of statutes or municipal ordinances regulating 
labor unions so restrictively, or imposing such heavy taxes, as to ex- 
clude them from the jurisdiction. An ordinance promulgated by the 
City of Baxley, Georgia, for example, requires every union organizer 
to apply for a license to solicit members which will be issued only 
upon consideration of the character of the applicant, the nature of the 
union’s ‘‘business’’, and “‘its effects upon the general welfare of the 
City of Baxley; in addition, the organizer must pay a tax of $2000 
per year plus $500 for each person joining the union.48 One may 
safely surmise that if the ordinance were valid, there would be no labor 
unions in the City of Baxley. 


When an organizer is proselytizing employees covered by the 
National Labor Relations Act, enforcement of such an ordinance 
would be unconstitutional under the supremacy clause, for NLRA 
Section 7 is held to guarantee employees the right to organize and bar- 
gain collectively not only free from employer interference but also 
without hindrance by a State.42 Outside the federal sphere, however, 
the due process clause is apparently the only available defense. Does 
the same provision which once gave employers the constitutional 
privilege to discharge and blacklist union members now guarantee 
workers the constitutional privilege of organizing labor unions even 
though the legislature deems them contrary to the public interest? Or 
do current notions of substantive due process leave scope for legislation 
either protecting or forbidding the formation of labor unions? 


On this issue the opinions overturning Adair v. United States 
are the only precedents. In the Railway Clerks case the Court said, in 
effect, that ‘‘the right of employees to have representatives of their 
own choosing” was sufficiently important for a legislature to secure at 
the expense of some small restriction of the employer's freedom of 


48. Staub v. City of Baxley, U.S. Sup. Ct., Octeber Term 1956, No. 602. 
49. Hill v. Florida, 325 U.S. 538 (1945). 
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contract.5° ‘“‘Right’’ is a slippery word. ‘“‘Interest’’ could have been 
substituted without weakening the argument, but in the Jones & 
Laughlin case the majority went on to describe the organization of 
labor unions as ‘‘a fundamental right’’ long recognized in American 
jurisprudence.5' Twelve years later Mr. Justice Jackson intimated 
that it might be an aspect of the liberty guaranteed by the Fifth and 
Fourteenth Amendments, saying, ‘The right to strike, because of its 
more serious impact upon the public interest is more vulnerable to 
regulation than the right to organize and select representatives for the 
lawful purposes of collective bargaining’’.52 


American labor unions have achieved enormous economic power. 
Their officers handle vast sums of ‘‘other peoples’ money’’. Substan- 
tive due process surely leaves both Congress and the State legislatures 
ample power within their respective spheres to impose reasonable regu- 
lations upon labor unions, designed to protect both individual mem- 
bers and the general public. Freedom to associate for the purpose of 
collective -bargaining, however, has achieved now such standing in our 
national scheme of values that the Court might well invoke the cited 


precedents to rule that the Constitution prevents their outright pro- 
hibition. 


Vill 


The rest of the story is an essay in federalism. The Jones & 
Laughlin decision signalized a constitutional revolution. During the 
next decade the Supreme Court swiftly expanded national power under 
the commerce clause into the farthest reaches of business activity.53 
Drilling the first half of an oil well which others may or may not sink 
deeper and which may or may not strike oil that will be shipped to 
other States “‘affects’’ interstate commerce so as to be subject to federal 
regulation ;54 so does operating a sand pit which sells its entire product 
to line the troughs of a local steel mill.55 An Alabama drugstore is 
subject to the commerce power if any of its wares originate in New 
York, Illinois or Massachusetts.56 Size is unimportant. “‘“The power 
of Congress to regulate interstate commerce is plenary and extends to 


50. See p. 15, supra. 
51. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33. 
52. International Union v. Wisconsin E. R. Bd., 336 U.S. 245, 259 (1949). 


53. The best account is Stern, The Commerce Clause and the Constitution, 1933- 
1946, 59 Harv.L.Rev. 648, 883 (1946). 


54. Warren Bradshaw Co. v. Hall, 317 U.S. 88 (1942). 
55. Walling v. Amidon 153 F.2d 159 (10th Cir. 1946). 


56. United States v. Sullivan, 332 U.S. 689 (1948). Cf. Howell Chevrolet Co. 
v. NLRB, 346 U.S. 482 (1953). 
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all such commerce be it great or small.’’"57 The rights guaranteed by 
Section 7 could be extended constitutionally to employees in every 


business enterprise and all of labor law swept under national jurisdic- 
tion. 


Of course the Congress might have chosen not to exercise its full 
power over labor relations. Many federal statutes cover some activities 
affecting interstate commerce and leave wholly to State regulation 
similar enterprises having less national importance. The lines are 
drawn—or deemed to be drawn—with an eye to preserving local 
autonomy in a federal system.5® When the NLRA was drafted, how- 
ever, there was no predictable danger of sweeping labor relations 
everywhere, in every business, large or small, into the jurisdiction of 
a single centralized agency. The scope of the commerce power was 
supposed to be narrow—far too narrow to create an effective national 
labor policy—hence the draftsman gave the NLRB jurisdiction 
coextensive with the constitutional power of Congress, and each 
Supreme Court decision broadening the scope of congressional power 
also widened the extent of NLRB regulation.59 Since the NLRA was 


held to preempt the field, State labor laws were excluded from the 
area of federal regulation. 


About 1947 the NLRB began to decline to exercise its full statu- 
tory jurisdiction. Its funds and personnel were limited. There was 
growing awareness of the danger of overwhelming the agency with 
small cases while destroying local responsibility by ousting local con- 
trol. At first, the incidence of actual regulation was pricked out case 
by case but in 1950 the NLRB announced a set of standards by which 
it would determine whether a business would be deemed to have suf- 
ficient effect upon interstate commerce to warrant the exercise of juris- 
diction.6° In 1954 the composition of the board changed and new 
standards were announced which curtailed still farther the area in 
which the board would exercise jurisdiction.6' The opinions delivered 
in support of the new yardsticks spoke only of the excessive caseload 
but most observers noted that the new majority had been appointed 
_by an administration committed to restoration of States’ rights and 


that the chairman’s speeches stressed the importance of local auton- 
omy.&2 


57. NLRB v. Fainblatt, 306 U.S. 601, 606 (1939). 

58. Kirschbaum v. Walling, 316 U.S. 517 (1942). 

59. NLRB v. Jones 6 Laughlin Steel Corp., 301 U.S. 1, 29-32 (1937). 
60. NLRB Press Release R-342, Oct. 6, 1950. 

61. NLRB Press Release R-449, July 15, 1954. 

62. Breeding Transfer Co., 110 NLRB p. 493 (1954). 
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Since the NLRA right to organize and bargain collectively is a 
public right which only the NLRA may enforce and for which there 
appears to be no private remedy,®? the NLRB’s declination of juris- 
diction has the practical effect of withdrawing the federal right but it 
is not yet clear whether a no-man’s land results or State law, which is 
excluded from the area of actual federal regulation, moves back into 
the field the NLRB has vacated.64 Under the latter view organiza- 
tional activities would enjoy a measure of protection in those States 
which have enacted local statutes modelled upon the NLRA but else- 
where the substantial effect of the board’s jurisdictional decisions is to 
create or destroy the only legal right of employees to organize and 
bargain collectively. Such decisions are inevitable in a federal system 
where the divergence of sectional attitudes prevents the growth of 
State legislation roughly parallel to national policy, and I should agree 
that it is important to limit the scope of federal law in order to pre- 
serve the advantages of federalism. But they are usually made by 
Congress or the Supreme Court. The extraordinary feature of our 
present situation is that the course of history has given an administra- 
tive agency temporary power to strike the balance. Indeed, the real 
power resides in one man rather than the agency, for the NLRB cannot 


act unless a complaint is issued by the General Counsel, an indepen- 
dent statutory officer.65 


IX 
Although the legal issues are not quite settled, history seems also 
to have given the General Counsel and the NLRB power to determine 
the extent to which unions are privileged to invoke the strike, the boy- 
cott and the picket line as organization techniques or weapons in bar- 
gaining with employers. For although the original Wagner Act 
appeared to leave this branch of labor law wholly to the States, two 


developments during the 1940’s brought it partly under federal 
supervision. 


(1) NLRA Section 7 guarantees employees in parallel terms— 


the right . . . to bargain collectively through representatives of 
their own choosing .. . 

and also— 
the right . . . to engage in other concerted activities for the pur- 


pose of collective bargaining or other mutual aid or protection. 


63. Amalgamated Utility Workers v. Consolidated Edison Co., 309 U.S. 261 
(1940). 


64. The issue is pending in Guss v. Utah Labor Relations Bd., U.S. Sup. Ct., 
October Term 1956, No. 280. 


65. NLRA §4(d). 
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The latter guarantee had been a useful means of preventing employers 
from taking reprisals against strikers but there is no record that anyone 
supposed prior to 1949 that Section 7 prevented State courts from 
issuing injunctions under both regulatory statutes and the old com- 
mon doctrines of conspiracy. After the Supreme Court held in Hill v. 
Florida®® that State legislation interfering with the right of employees 
“to bargain collectively through representatives of their own choosing”’ 
was inconsistent: with the guarantees of Section 7 and therefore un- 
constitutional, the unions argued that by a parity of reasoning any 
State restriction upon the right “‘to engage in concerted activities” 
would be equally invalid. The argument prevailed.6?7 ‘The phrase 
“concerted activities’’ embraces strikes, picketing, boycotts and other 
conventional employee weapons provided only that the activity is not 
forbidden by federal law or aimed at achieving a violation. At least 
within the area of federal jurisdiction organized labor had achieved 
substantial freedom from the common law conspiracy doctrines and 
similar restrictive legislation. 


(2) The nationalization of labor policy was carried a step far- 
ther by the Taft-Hartley amendments of 1947. The original act was 
confined to employer unfair labor practices and questions of represen- 
tation. The amendments added union unfair labor practices. Violence 
on the picket line, secondary boycotts, jurisdictional strikes and strikes 
to compel an employer to bargain with a labor organization other than 
the representative certified by the NLRB were all prohibited.6* It 
also became an unfair labor practice for a union to induce an employer 
to discriminate against an employee in order to encourage or discourage 
membership in any labor organization.62 The Taft-Hartley amend- 
ments superimposed federal regulation upon the existing State law of 
strikes and picketing and much as organized labor criticized the new 
provisions, they allowed more freedom to engage in concerted activities 
than the common law decisions or statutes controlling the issuance of 
State injunctions; moreover, the enforcement of the federal act was 
delegated to the NLRB instead of private litigation. If the federal law 
were held to exclude any exercise of concurrent State authority, this 
portion of the Taft-Hartley amendments might turn out to be less of 
a bane than a blessing. 


The issue has not been fully settled. In Garner v. Teamsters 
Union7° the Supreme Court decided that the States may not apply 


66. Hill v. Florida, 325 U.S. 538 (1945). 

67. United Automobile Workers v. O'Brian, 339 U.S. 454 (1950) ; Amalgamated 
Association of Street, Etc., Employees v. Wisconsin E. R. Bd., 340 U.S. 383 
(1951). 

68. NLRA § §8(b) (1) and (4). 

69. NLRA §8(b) (2). 

70. 346 U.S. 485 (1954). 
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local laws to prevent strikes or picketing in situations where a national 
remedy is available, nor may they undertake to provide State remedies 
for violation of the national law pending NLRB action. On the other 
hand, existing State criminal penalties or liabilities for tortious con- 
duct have not been eliminated because Congress prescribed no pro- 
cedure for dealing with the consequences of violations already com- 
mitted.7! Also, the States may enjoin violence on the picket line even 
though the NLRB has concurrent jurisdiction.72_ Lying between the 
activities protected by the NLRA (which the States may not curtail) 
and the activities prohibited by the NLRA (for which the States may 
award damages but not preventive relief) there is a narrow band of 
conduct—chiefly organizational picketing by non-employees—as to 
which the Supreme Court has not yet clearly spoken. 


Still more important, we do not yet know what division between 
State and federal authority prevails with respect to labor disputes over 
which the NLRB has but declines to exercise jurisdiction. Possibly 
the rule depends upon whether the employees’ conduct is forbidden or 
protected by the NLRA. Since the theory is that the States may not 
grant preventive relief against unfair labor practices forbidden by fed- 
eral law because it would interfere with the federal administrative pro- 
cess, the NLRB’s declination to act might well open the way to State 
jurisdiction. On the other hand, where the union contends that the 
application of State law would interfere with the exercise of the right 
to engage in concerted activities guaranteed by Section 7, its ability 
to claim the protection of the federal law as a defense in State court 
litigation should not depend upon whether the NLRB would deem it 
a wise expenditure of public funds to grant the union an affirmative 
remedy. 


Whatever the ultimate decision of these issues, the NLRB and its 
General Counsel have acquired the power to make unreviewable rul- 
ings exercising or refusing to exercise NLRA jurisdiction, which effec- 
tively determine what body of law shall govern the relative rights and 
duties of employers and employees not only in the field of union 
organization but also in the area of strikes and picketing. So far as I 
am aware, no other administrative agency has so much authority over 
the practical operation of a federal system. The condition persists be- 
cause the opposing political forces are so nicely balanced as to produce 
congressional inaction—and perhaps because the questions at issue 
have become too complicated for legislative action. 
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CHANGES OF DOMICILE DURING PROCEEDINGS 
FOR DIVORCE 


It is the function of this article to point out that an unsuspected 
problem lies hidden behind the familiar English conflict of laws rule 
based on Le Mesurier v. Le Mesurier’ that ‘‘jurisdiction to pronounce 
a decree of divorce belongs (apart from statute) only to the courts 
of the country in which the parties are domiciled at the time of the 
commencement of the suit.2 Though it was English judges who for- 
mulated this apparently straightforward rule, it is the Australian and 
Canadian judges who have found it to contain snags. And, as 


Professor Fleming has shown, it has certainly brought difficulties to 
Australian courts. 


The truth appears to be that the problem is threefold: the above 
statement gives rise to three questions requiring discussion. 


1. Has an English Court jurisdiction to dissolve the marriage 
of parties domiciled within the forum at the date of the commence- 
ment of the suit, but who lose it before the case comes on for hearing? 


There is no English authority which decides this very point, 
aithough one does find preliminary trials on the issue of domicile, e.g. 
Bryce v. Bryce,4 and cases where the question of jurisdiction and the 
divorce itself are dealt with together, e.g. Goulder v. Goulder.5 There 
would seem to be nothing, upon a literal interpretation of Rule 4 
(1) (d) of the English Matrimonial Causes Rules, 1950, (which re- 
quires the parties’ domicile ‘‘at the date of the institution of the cause”’ 
to be stated in the petition) to prevent an English court from holding 
that it still had jurisdiction. Indeed, there is much Commonwealth 
authority tending to show that domicile at the date of the com- 
mencement of the suit is enough: to take a few examples, the head- 
note to Kalenczuk v. Kalenczuk® reads: — 


1. ERSSS] AG. S17. 


2. Italics supplied. See, e.g. Morris, Cases on Private International Law, 2nd 
edn., p. 94; Dicey, Conflict of Laws, 6th edn., Rule 31, p. 216, and see 
p. 219; Wolff, Private International Law, 2nd edn., para. 71, p. 74; Cheshire, 
Private International Law, 4th edn., p. 360; Schmitthoff, The English Conflict 
of Laws, 3rd edn., p. 338; Tolstoy, Law and Practice of Divorce, p. 15; 
Halsbury (Simonds Edn.) Vol. 7, para. 182; Read. Recognition and Enforce- 
ment of Foreign Judgments, pp. 201-2. 

3. In ‘Divorce and Domicile’, 2 International and Comparative Law Quarterly 
303. 

4. [1933] P. 83. Gulbenkian v. Gulbenkian, [1937] 4 All E. R. 618, is an- 
other example. 

5. [1892] P. 240, a first instance decision of Lopes, L.J.; the respondent hus- 
band did not appear and filed no answer. The case is discussed infra. 

6. [1920] 2 W.W.R. 415 (Sask. C. A.). In accord is McCormack v. McCormack 


[1920] W.W.R. 714 (Alberta Supreme Court, Appellate Division), per 
Harvey, C. J. 
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“A petitioner for divorce must clearly establish that the 
parties whose marriage it is sought to dissolve were domiciled 
within the province at the commencement of the proceedings.” 
McNiven, J., in Metse v. Meise? said:— 


‘‘Domicile at the time of the issue of the writ determines 


the jurisdiction of the court: Goulder v. Goulder 1892 P. 240.” 
But far stronger is this extract from the headnote to Russell v. 
Russell,® which reads as follows:— 


‘There is no authority for the proposition that the juris- 
diction of the Court to make an order for divorce . . . depends 
upon the domicile at the time when the order is made. The 
relevant time is the time when the action is begun.”’ 


Closely related to the first question is the second :— 


2. Has the English court jurisdiction to grant a decree absolute 
where the parties were domiciled within the forum not only at the 
date of the commencement of the proceedings but also at the date of 
the decree nist, but the husband changes his domicile before the grant 
of the decree absolute? 


Although English courts have not yet been confronted with this 
problem, a learned English writer? has suggested that jurisdiction is 
lost not only in the present situation but also in that which has already 
been discussed. The problem has, however, arisen directly in the High 
Court of Ontario in Pearson v. Pearson.'° There, the husband plain- 
tiff, believing himself to be suffering from an incurable disease re- 
turned, between the date of the granting of the decree nist and that 


7. [1947] 1 W.W.R. 949, at p. 950 (Sask. K. B.). There, the husband peti- 
tioner, domiciled in Saskatchewan, had been married before being sent abroad 
for three years. On his return home he found that his wife had had a baby 
a few weeks before. He issued his writ four days before discharge from the 
army, his intention then being to go to British Columbia to live as living 
conditions were better there and his parents had moved to that province. It was 
held that whilst in the army he could not change his domicile, that he was 
still domiciled within the province, and that the court had jurisdiction as the 
operative time was the date of the issue of the writ. 

It should be noted that the petitioner had not moved to British Columbia 
at the time of the proceedings. 

To the same effect is the headnote of Slater v. Slater [1928] S.A.S.R. 
161 (supr. Ct.) : “In order to found jurisdiction to entertain a suit for divorce 
it must be shown that the husband was domiciled in South Australia at the 
commencement of the proceedings. Unconditional submission to the juris- 

diction by the husband is insufficient.’’ See, too, Moss v. Moss (1937) Q.S.R. 
i 

8. [1935] S.A.S.R. 85. This accords with Cheshire, op. cit., p. 360. In this 
case, a decree of judicial separation was made in the circumstances, and not a 
decree of divorce. The husband was the plaintiff. 

9. Professor Graveson in The Conflict of Laws, 3rd edn., pp. 382-3, citing 
Kerrison v. Kerrison (1952) 69 W.N. (N.S.W.) 305, which, strictly speak- 

ing, falls under question 1. 


20: ($9951) 2 DAR 852. 


Changes of Domicile During Divorce Proceedings 25 


of the decree absolute, to Sweden, the country of his domicile of 
origin. His purpose was to be “‘at home’’ for treatment by his family 
doctor, and it was, in fact, clear that he really did intend to remain in 
Sweden and really had cast off his domicile of choice in Ontario. Not- 
withstanding this, Gale, J., made the decree absolute. Gale, J.’s judg- 
ment purports to follow that of Lopes, L.J., in Goulder v. Goulder,"' 
the English case which has already been mentioned, where it is stated 
that :— 


“The English Divorce Court has jurisdiction to dissolve 
the marriage of any parties domiciled in England at the com- 
mencement of such proceedings . . . | have come to the conclusion 
that the (parties) at the time of the commencement of the divorce 
proceedings . . . were domiciled in England, and that, therefore, 
this court has power to dissolve the marriage.” 


In the opinion of Gale, J., the use of the italicised words could 
not have been “‘casual,’’ so that the subsequent change of the husband's 
domicile could not deprive the Ontario court of jurisdiction. He found 
further support from the South African case of Balfour v. Balfour,'2 
in which Stratford, J., stated that he was 


“of the opinion that proper proceedings duly instituted in the 
forum of the parties’ domicile at the time may be continued al- 
though there has been a subsequent change of domicile. Domicile 
must be established at the time proceedings are initiated and once 
this is established the Court has jurisdiction to deal with the 
matter until the final end and determination thereof.”’ 


It is respectfully suggested that Gale, J., failed to take into ac- 
count the fact that Lopes, L.J., had not been concerned with a case 
where the parties’ domicile was changed during the suit, for the respon- 
dent husband had. since 1885, been leading an unsettled life in New 
Zealand and Australia and was held never to have lost his domicile of 
origin. It would therefore seem that Goulder v. Goulder'? is not of 
conclusive use in solving the present problem. In Balfour v. Balfour,'4 
it is true, the domicile of the husband plaintiff changed, after 1919 
when the action was instituted, from the Transvaal to the Portuguese 
territory of Lourenco Marques. But the point about that case which 
appears to have escaped the notice of Gale, J., was that it merely con- 
cerned a wife’s counterclaim for alimony pendente lite, a purely ancil- 


Supra, at p. 243. Lopes, L.J., gives no authority for this statement. 

12. [1922-3] W.L.D. 133. No reasons are given for reaching this important con- 
clusion. Cheshire, op. cit., cites the case as authority for his proposition that 
a change of domicile after the commencement of the suit is immaterial. 

13. Supra. 

14. Supra. 
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lary proceeding not affecting the parties’ status at all. It was, there- 
fore, not really analogous to Pearson v. Pearson'® at all. 


3. Has the English court jurisdiction to dissolve the marriage of 


parties becoming domiciled within the forum only after the institution 
of the proceedings? 


It is clear from the decision in Russell v. Russell ‘© that the ans- 
wer must be in the negative; and, anyway, the parties will not have 
been domiciled in England at the time of the commencement of the 


cause as required by Rule 4 (1) (d), so that a new petition will have 
to be filed.17 


One is now left to wonder whether the correct rule might not 
be :— 

“At common law, the English court has jurisdiction to pro- 
nounce a decree absolute of divorce if the parties are domiciled within 
the forum throughout the proceedings, i.e. from the date of the com- 
mencement of the suit down to the date of the decree absolute.” 


There is a dictum as long ago as 1883 lending support to this 


statement—in a Canadian case, Guest v. Guest'® in which Boyd, C., 
said :— 


“The validity of a divorce depends on the law of the 


domicile of the parties at the time the proceedings were begun 
and judgement given.” 


There is further authority in the New South Wales case of Kerrison v. 
Kerrison.'9 There, Edwards, J., held that the court had no juris- 
diction in suits brought under s. 12 of the Matrimonial Causes Acts, 
1899-1951 (N.S.W.) to dissolve a marriage unless it be satisfied that 
the husband was domiciled in that State, not only at the time of the 


institution of the suit, but also at the time of the pronouncement of 
the decree absolute. 


Such a rule as that posited above and supported by Edwards, J., 
does take into account the time element in divorce cases, a factor which 
is brought out on a moment’s reflection on the rule in Armitage v. 
Attorney-General.2° This rule is stated by Dicey as follows:— 


15. Supra. 

16. Supra. 

17. Qu: would an English court require a wife petitioning under s. 18 (1) (a) 
or (b) of the English Matrimonial Causes Act, 1950, to recommence her 
suit upon discovery ske had become domiciled in England since the commence- 
ment of the suit? 

18. (1883) 3 O.R. 344, at p. 345, (Ch.D). 

19. Supra. 

20. [1906] P. 135. 
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“If the courts of a foreign country where the parties are 
not domiciled dissolve their marriage, and if the divorce would 
be recognised by the courts of the country where, at the date of 
the decree, the patties are domiciled, it will be recognised here.’’2! 

How is it, then, one asks, that the Le Mesurier v. Le Mesurter2?2 rule 
looks to the parties’ domicile at the commencement of the suit while 
the Armitage v. A-G23 rule concentrates on their domicile at the end 
of the suit? And further, by which rule would an English court test 
the validity of the decree in Pearson v. Pearson?24 For, if the former 
test be applied, the decree would be recognised, while if the latter were 
applied, recognition would only be accorded in England if the Swedish 
courts recognised the decree. 


The trouble would seem to stem from the fact that some judges, 
such as Stratford and Gale, JJ., consider that domicile at the com- 
mencement of the suit is a jurisdictional fact and no more. Thus 
Cozens-Hardy, L. J., in Bater v. Bater said of the respondent husband 
that :— 


. in 1890, when the divorce proceedings were instituted, 
he had abandoned his English domicile, and had acquired a 
domicile in the State of New York.’’25 
Other judges have tended to make statements showing that the time 
factor problem was not present to their minds at all. Thus in Le 
Mesurier v. Le Mesurier itself, Lord Watson says:— 


“It is both just and reasonable, therefore, that the differ- 
ences of married people should be adjusted in accordance with 


21. Op. cit., Rule 72, Exception 1, page 376 ff. None of the other text books 


bring out the italicised words; these are important, for Sir Gorell Barnes, P., 
clearly said in the case, at p. 141, ‘‘Gillig and his former wife, the present 
petitioner, have ceased to be husband and wife in the place where they were 
domiciled at the date of the decree.’’ (italics supplied). 


It may, of course, be that the learned President intended to indicate that 
he would not have recognised the decree in the following type of case: Sup- 
pose A, a German national domiciled in New York, obtained a final decree 
of divorce in the German courts, which assume jurisdiction over him by virtue 
of his German nationality. Such a decree would not be recognised by the 
courts of New York because the German court, not being the court of his 
domicile, would have no jurisdiction to entertain the proceedings. Suppose A 
then acquired a French domicile of choice and invited an English court to 
recognise his German decree on the ground that, by his present domiciliary 
law, the law of France, it is recognised as having been granted by the courts 
of his nationality. 


22. Supra. 
23. Supra. 
24. Supra. 
25. [1906] P. 209. at p. 238. Italics supplied. 
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the laws of the community to which they belong and dealt with 

by the tribunals which alone can administer those laws.’’26 
So, too, Lord Haldane’s statement in Lord Advocate v. Jaffrey27 
that :— 

“Nothing short of a full juridical domicile within its juris- 
diction can justify a British Court in pronouncing a decree of 
divorce.” 

One is similarly left without exact guidance by Hodson, L.J., in 
Travers v. Holley2® when he stated that the court has no jurisdiction 
“unless the parties were at the time of the proceedings domiciled 
in the jurisdiction of the foreign court.” 
On the other hand, it is clear that there has been a tendency on 
the part of other judges to consider domicile at the date of the final 
decree as being of importance. 


Thus, in Shaw v. Gould22 Lord Cranworth said: — 


“If Thomas Buxton, being a domiciled Scotchman, had 
married in Edinburgh, Elizabeth Hickson, being a domiciled 
Scotchwoman, and afterwards, while their Scotch domicile con- 
tinued, she had obtained a decree of divorce in the Court of 
Session, and then had married John Shaw, the issue of that 
marriage would certainly have been legitimate.’’3° 


26. Supra, at p. 540. What does he mean when he refers, ibid., to ‘‘domicile for 
the time being of the married pair’? A large selection of similar statements 
showing that the issues involved have not been fully appreciated can be found, 
such as Salvesen’s case [1927] A.C. 641, at pp. 653-4, per Lord Haldane; 
at pp. 665-6, per Lord Phillimore; H. v H. [1928] P. 206 at p. 212, per 
Lord Merrivale, P.; Ramsay-Fairfax v. Ramsay-Fairfax [1956] P. 115 at 
p. 131. per Denning. L.J., who appears to have overlooked the 1950 Act, 
Travers v. Holley [1953] 2 All E.R. 794, and the admittedly discredited 
cases of Stathatos v. Stathatos [1913] P. 46 and De Montaigu v. De Montaigu 
[1913] P. 154 

27. [1921] A.C. 146, at p. 152. This is quoted twice by Lord Merivale, P., 
in Alberta (A-G for) v. Cook [1926] A.C. 444, at pp. 451, 458. 

28. Supra, at p. 799. But earlier on the same page he had said: ‘“The New South 
Wales court would have no jurisdiction in the eyes of the courts of this country 
to dissolve the marriage unless at the date of the institution of the proceedings 
in New South Wales both parties were there domiciled.”’ 

29. (1868) L.R. 3 H.L. 55, at page 69. Italics supplied. The headnote of this 
case seems to be misleading, for it is not supported by the language of any of 
their Lordships. It states that ‘‘A foreign tribunal has no authority as far as 
any consequences in England are concerned, to pronounce a decree of divorce 
a vinculo in the case of an English marriage between English subjects unless 
such subjects are at the time of such decree pronounced, bona fide domiciled 
in the country where that tribunal has jurisdiction.”’ 

30. With this approach may be compared that of Lord Westbury, who, in dealing 
with Warrender v. Warrender, 2 Cl and F 488, says (at p. 87) that he 
prefers the reasoning in that case of Lords Lyndhurst and Brougham ‘‘that the 
husband who obtained the divorce was throughout a domiciled Scotchman, 
and that as no other domicile could be legally ascribed to the wife, both parties 
were domiciled in Scotland at the time of the suit and of the decree.”’ 

And, (tbid.) as to Pitt v. Pitt (1864) 4 Macq. Sc. App. 627, he says, 
“counsel for Colonel Pitt admitted that the sentence of divorce which he had 
obtained in Scotland could not be upheld, unless it could be shown that before 
and during the suit Colonel Pitt was permanently domiciled in Scotland.’ This 
is a variant from his “‘before and at the time of the suit’’ on page 85. 
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So also Romer, L.J., in Bater v. Bater says that the husband :— 


‘had at the time when the action was brought in the State of 
New York and the decree of divorce was pronounced acquired a 
domicile in that State . . . according to English law, I take it 
that, at the time of action brought and divorce granted there, the 
domicile of both the husband and wife was the domicile of the 
state in which the court in which the action was brought was 
situated, so that the court there had ample jurisdiction according 
to English law.’’3! 

Such an approach is consonant with the principle enunciated in 

Ntboyet v. Niboyet32 by Brett, L.J., which has been apparently lost 

sight of by the “‘jurisdiction once, jurisdiction always’’ school :— 


“It follows upon principle that the only law which should 
assume to alter (the husband's) status as a married man is the 
law of the country of his domicile; the only court which should 
assume to decree such alteration is a court administering the law 
of that country.” 

A combination of both these approaches is to be found in a statement 
by Sir James Hannen, P., in Harvey v. Farnie33 where he says that :— 
(the principle in Lolley’s Case34) did ‘‘not apply where the par- 
ties are domiciled Scotch, or where the husband is a domiciled 
Scotchman, and during the continuance of that domicile his mar- 
riage is dissolved by the competent Court of jurisdiction in Scot- 
land. In my judgment that is a good divorce everywhere, since 

it actually changes the status of the man.’’35 
It seems, then, that there are some grounds for suggesting that the 
parties’ domicile ought to last throughout the proceedings. Beside the 
dicta above quoted, it has to be remembered that under any legal 
system (inconvenient though it may be) where divorce decrees are 
decrees nisi in the first instance, the marriage is not dissolved until the 
decree absolute of divorce is pronounced, and that the decree nisi is a 
provisional dissolution only which does not put an end to the mar- 
riage.3® It would, further, not be too illogical to suggest that, in view 


31. Supra. at pp. 233-4. 


32. (1878) 4 P.D.1, at p. 13. There was, however, no change of domicile on 
the husband’s part here, as he was domiciled in France throughout the suit. 
As is well known, Brett L.J.’s judgment was a dissenting one. 

53.. (9880) LR. 5-B.D: 155, 

34. Russ and Ry. 237. 

35. At p. 162. Italics supplied. 


wv 


See, e.g. Stanhope v. Stanhope (1886 11 P.D. 103, 


at pp. 105-6, per 
Cotton, L.J., and at p. 109, per Bowen, L.J. See, too, Fender v. St. John- 
Mildmay [1938] A.C. 1, at p. 28, per Lord Russell of Killowen, in his 


dissenting judgment. 
Sometimes, even, the parties will be prevented from remarrying during a 
certain period after the decree absolute: see Miller v. Teale (1955) 29 A.L.J. 


91 and the present writer's note thereon in 5 I. and C.L.Q. 137, and Buckle 
uv. Buckle [1955] 3 W.L.R. 989. 
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of this point and the above quoted dicta, the court which makes 
absolute a decree nist must be a court which can properly pass on the 
status of the parties—that is, a court of their domicile at the date of 
that final decree. 


Indeed, it might just even be argued that, since divorce proceed- 
ings are considered to be proceedings in rem,37 the well-known state- 
ment of Blackburn, J., in Castrique v. Imrie3?® is in point. That 
learned judge said :— 

“We think the inquiry is, first, whether the subject matter 
was so situated as to be within the lawful control of the state 
under the authority of which the court sits; and, secondly, 
whether the sovereign authority of that state has conferred on 
the court jurisdiction to decide as to the disposition of the thing, 
and the court has acted within its jurisdiction. If these conditions 
are fulfilled, the adjudication is conclusive against all the world.”’ 


There would thus be room for suggesting that if the parties are not 
required to remain domiciled within the jurisdiction of the divorcing 
court when it grants the decree absolute, they are no longer “‘so situa- 
ted as to be within the lawful control of the state under the authority 
of which the court sits.’’ The “‘jurisdiction at the outset of the suit 
jurisdiction throughout” rule laid down in Carrick v. Hancock?® for 
actions in personam, in other words, ought not to apply to divorce 
suits. “This much appears to have been obvious to Edwards, J., in 
Kerrison v. Kerrison4° when he said:— 

“If a change of domicile is to have any meaning at all it 
must mean that the person concerned has become subject to the 
laws and institutions of his new domicile and entitled to its 
privileges; conversely, he must be taken to have disassociated! 
himself from his previous domicile and his obligations and 
privileges thereunder. To hold that a man may retain the 
privileges of both his past and present domicile is to destroy the 
meaning and effects of the legal doctrine of domicile’; 

and also to Brett, L.J., in Niboyet v. Niboyet,42 who stated that:— 

. everyone who elects to become domiciled in a country is 
bound by the laws of that country, so long as he remains domi- 
ciled init...” 


The main objection to a rule requiring the domicile of the parties 
to be retained throughout the suit is that it will leave the door wide 


37. See, e.g. Salvesen’s case, supra, at p. 662, per Viscount Dunedin. 

38. (1870) L.R. 4 H.L. 414, at p. 429. 

39. (1895) 12 T.LAR. 59. 

40. Supra, at p. 308. 

41. Except, presumably, where a ‘‘Miller v. Teale’’ situation arises. 

42. Supra, at p. 12. This again would not apply in a ‘‘Miller v. Teale’ situation. 
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open to a husband bent on making difficulties for his wife.43 This 
objection has been voiced by Angus Parsons, A.C.J., in Russell v. 
Russell44 :— 


‘““. it would put into the hands of a guilty husband the power, 

by changing his domicile before the decree was pronounced and 

made absolute, to prevent his wife obtaining relief in the Court 

to which she—or it may be he himself—had resorted.”’ 

Even so, it is worthy of note that he almost at once went on to 
observe that:— 





‘““Moreover, the decree actually pronounced is one for 
judicial separation which involves no alteration in status.” 
Against this objection, it could be argued that the court can, in appro- 
priate circumstances, hold that the husband’s motive was to make 
matters difficult for his wife and that there was thus no true intention 
to cast off his domicile in the country of the forum for another domi- 
cile. Inevitably, there must be the rare case where the husband is found 
to have acquired a fresh domicile. A case illustrative of such a state of 
affairs—though not a divorce case—is Drexel v. Drexel.45 The 
defendant husband closed his English home and went to Paris and 
sought permission from the French authorities to acquire a French 
domicile for a limited time. The sole object of this conduct was to 
obtain a French divorce so as to get rid of a separation deed under 
which he had agreed to pay his wife a substantial annual sum. 
Neville, J., was forced to hold that the husband was truly domiciled 
in France, obvious though it was that the husband went there to evade 
the jurisdiction of the English court and generally to make matters as 
troublesome as possible for his wife. Although justice was achieved 
for the wife in this case by another route, the case does show that there 
can be circumstances where a person may deliberately put himself be- 
yond the jurisdiction of the court and that the court must accept the 
fact. Fortunately, this situation is alleviated somewhat in England by 
s. 18 (1) (a) of the Matrimonial Causes Act, 1950, which enacts that 
the court shall have jurisdiction to entertain (inter alia) divorce pro- 
ceedings by a wife if she has been deserted by her husband or if the 
husband has been deported as an alien from the United Kingdom, pro- 
vided that he was domiciled in England immediately before the deser- 
tion or deportation. So it is difficult to see, at any rate in England, 
43. There is no suggestion in either Pearson v. Pearson (where the husband peti- 

tioner was granted a decree) or in Balfour v. Balfour as to this eventuality. 


Possibly more thought would have been given to the matter had Gale and 
Stratford, JJ., been faced with such a situation. 


44. Supra. The husband was petitioner here, and, in the events which happened, 
only a decree of judicial separation could be granted. 


45. [1916] 1 Ch. 251 (action by wife to enforce provisions of a separation 
deed). 
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how very great hardship could arise,46 if domicile within the jurisdic- 
tion were required throughout the suit. 


What, then, lies at the root of this problem? Maybe it is this: 
when a judge is confronted with a petition for a divorce, he is apt to 
consider whether he has jurisdiction to entertain the petition and to 
leave aside such questions as whether a foreign court would recognise 
his decree. It will not, in most cases, occur to him to think that his 
jurisdiction will not be spent and that the parties’ status will not be 
altered until the final decree is given. His inclination is therefore to 
seek a rule which will tell him whether he has jurisdiction at a given 
moment of time. And so he is satisfied with a rule which tells him 
that he has jurisdiction if the parties are domiciled within the country 
of the forum at the moment the wheels of the lex fori begin to move. 
If the domicile changes in medits rebus, it is of no concern, for the 
domicile only goes to jurisdiction to entertain the proceedings, not to 
jurisdiction finally to dissolve the marriage. In contrast, the approach 
of the judge considering whether he should recognise a foreign decree 
of divorce is psychologically different. For him, the grant of the final 
decree is a fait accompli. He yields to the temptation of asking simply 
““were the parties domiciled in the country whose courts granted that 
decree when that decree was given?’’47 He thus gives the impression 
that domicile is something more than a mere jurisdictional fact, that 
he realises that it is the decree absolute that dissolves the marriage and 
that it is the decree absolute which alters the parties’ status. One 
cannot help sympathising with this line of approach, but should 
not the judge really reason thus: “‘in my view, the foreign court can- 
not grant a final decree of divorce which I will recognise unless in the 
first place it had jurisdiction to entertain those proceedings’? He 


46. This section does not, of course, assist a deserted wife whose domicile before 
ker marriage to a husband domiciled abroad was English. She will be forced 
to proceed against him in the courts of his domicile, and thus risk a true change 
of domicile on his part during the suit and a consequent loss of jurisdiction 
of the court, or take advantage of s. 18 (1) (b), which—though involving 
her returning to this country if abroad—gives the court jurisdiction to grant 
her a divorce if she is resident in England and has been ordinarily resident there 
for three years immediately preceding the commencement of the proceedings 
and the husband is not domiciled in any other part of the United Kingdom, 
or the Channel Islands or Isle of Man. 


47. Thus, in Donaldson v. Donaldson [1949] P. 363, at p. 366, Ormerod, J., 
says, ‘‘in 1944, when this decree was made he had every intention of remain- 
ing in Florida and had acquired a domicile of choice there’, when speaking 
of the husband. 

There is, perhaps, an historical reason for the existence of the two dif- 
ferent approaches. English judges were well accustomed to dealing with cases 
of recognition of divorce decrees granted by foreign courts when they were 
first given jurisdiction in 1857 themselves to dissolve marriages, so that there 
may have grown up since that time an unconscious tendency to use language 
pertaining to recognition when dealing with cases involving their own juris- 
diction to entertain divorce proceedings. 
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should then ask: ‘“What, then, gives the foreign court such jurisdic- 
tion?’ And he should then think; ‘the same element which gives my 
native courts jurisdiction—namely the domicile of the parties to the 
suit at the commencement of the suit.’ In short, it is not the decree 
which is recognised, but the jurisdiction of the court granting it. It 
is clear that Lord Westbury understood this vital point in Shaw v. 
Gould4® when he spoke of a “‘jurisdiction which the courts of another 
country ought to recognise and admit.”’ 





Although Kerrison v. Kerrison4? has done sterling service in re- 
moving the unfortunate legal situation arising out of Gane v. Gane,5° 
it is to be hoped that it will not be followed on the domicile require- 
ment. While Kerrison v. Kerrison®' stands, it is clear that legal ad- 
visers will have to remember that for New South Wales (and any 
other country having a similar approach) the Le Mesurter v. Le 
Mesurter52 rule is stricter than in other jurisdictions, and runs as 
follows:— 


“Jurisdiction to pronounce a final decree of divorce will 
only be exercised by a New South Wales court if the parties are 
domiciled in that State throughout the proceedings.”’ 


One can see difficult problems of recognition ahead for other 
State courts in Australia. Suppose H and W are domiciled in New 
South Wales when W commences divorce proceedings in that state, 
and that during the course of the suit H changes his domicile to, let us 
say, Queensland, but, in view of the Kerrison53 case, this information 
is withheld from the court, which in due course grants W a decree 
absolute. If in later proceedings the validity of this decree is called in 
question, what is the correct approach in, say, an English court? To 
argue that the parties were domiciled in New South Wales at the be- 
ginning of the suit and that that-is sufficient? Or does one contend 
that the parties have defrauded the New South Wales court by allow- 
ing it to think that it continued to have jurisdiction when it in fact had 
not, so that the decree ought not to be recognised?54 At first sight, it 
might seem that the latter argument should prevail, but to allow it to 


48. Supra, at p. 81. 
49. Supra. 


50. (1941) 58 W.N. (N.S.W.) 83; ce. that two competent courts cannot, apart 
from statute, have concurrent jurisdiction to entertain proceedings for divorce. 

51. Supra. 

52. Supra. 

53. Supra. 


54. One wonders what is the pos:tion as regards recognition of foreign decrees of 
divorce in New South Wales. Judging from Kerrison v. Kerrson, its courts 
cought logically to refuse to recognise the decree in Pearson v. Pearson because 
the husband was not domiciled in Ontario when he was granted his decree 
absolute by the High Court of that province. 
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do so would involve the English court in classifying the connecting 
factor of domicile by the lex causae instead of by the lex fort.55 


In conclusion, it is thought that :— 

(a) Jurisdiction to pronounce a decree of divorce belongs (apart 
from statute) only to the courts in which the parties were domiciled 
at the commencement of the suit and that subsequent changes of domi- 
cile during the course of proceedings are immaterial. 


Accordingly, any courts applying this rule would recognise the 
decrees in Pearson v. Pearson®& and Russell v. Russell57 situations; 
they would, on the other hand, be compelled to accept that there may 
be Kerrison v. Kerrtson®® situations in which no decree will be forth- 
coming and thus nothing to recognise at all. 


(b) The Armitage v. A-G59 rule requires to be rewritten slightly 
so as to harmonise more closely with the Le Mesurter v. Le Mesurter®° 
rule; the following is submitted :— 


“Tf the courts of a foreign country where the parties are not 
domiciled when the proceedings are commenced dissolve their marriage, 
and if the divorce would be recognised by the courts of the country 
where, at the date of the commencement of the proceedings, the parties 
are domiciled, it will be recognised in England.” 


Though it is freely admitted that these conclusions ignore what 
logically should be taken into account, namely that the marriage is 
only dissolved by and the status of the parties altered by the decree 
absolute, it is felt that. justice, morality, public policy and expedience 
require them to be applied in the form in which they have been stated. 
They are precise; they obviate the mischief which could be occasioned 
by a runaway husband; they minimise the possibility of parties to suits 
defrauding the courts; and yet they leave it open to courts which orig- 
inally had jurisdiction to continue with the proceedings notwith- 
standing a change of domicile, so saving the expense of commencing 
fresh proceedings in a new forum. At the same time, they do allow 
fresh proceedings to be taken in the ‘‘new’’ domiciliary courts if so 
desired, e.g. if a decree could be obtained more quickly than in the 
“old’’ domiciliary courts whose cause lists are longer. And, finally, 
they make some attempt to integrate the rules for assuming jurisdic- 
tion and recognising foreign decrees. 


P. R. H. WEBB* 
55. See Re Annesley [1926] Ch. 692. 
56. Supra. 
57. Supra. 


58. Supra. 
59. Supra. 
60. Supra. 


*M.A., LL.B., (Cantab.); Lecturer in Law, University of Nottingham, England. 


THE APPLICATION OF PRIVATIVE CLAUSES TO 
PROCEEDINGS OF COMMONWEALTH TRIBUNALS 


Introduction. 


This article completes a study I made some years ago of the effect 
of legislative attempts by means of privative clauses to restrict the 
control of Supreme Courts over administrative tribunals through the 
prerogative writs of mandamus, prohibition, and certiorari.' That 
study was limited to the operation of such privative clauses in the 
State sphere, where no special constitutional issues are raised. It is my 
purpose now to complete the picture by considering the operation of 
privative clauses in the Commonwealth sphere; that is, to consider the 
effect of provisions in Commonwealth legislation designed to restrict 
the control of the High Court over special Federal tribunals through 
the prerogative writs. In this sphere certain constitutional factors do 
intrude, in particular the provision in s.75 (wv) of the Constitution 
that the High Court shall have original jurisdiction ‘‘in all matters in 
which a writ of mandamus or prohibition or an injunction is sought 
against an officer of the Commonwealth.”’ 


The first thing to notice about s.75 (v) is that it does not men- 
tion certiorari. So far as that provision of the Constitution is con- 
cerned, then, the operation of a Commonwealth privative clause re- 
stricting the issue of certiorari by the High Court should be no dif- 
ferent from the operation of a similar clause in the State sphere. How- 
ever, any distinction there may be in this respect between certiorari and 
prohibition is of little practical importance because the practice of the 
High Court has been to allow the use of prohibition in virtually all 
circumstances where certiorari would be an appropriate remedy, thus 
probably extending its application considerably beyond its usually 
accepted limits in England. So long as the decision of the tribunal 
the validity of which is questioned has a continuing effect on the rights 
and duties of the persons affected—as of course is usually the case— 
the High Court regards prohibition as an appropriate remedy for 
invalidity, even after the decision has been made, and even where 
enforcement of the rights and duties created by the decision lies with 
some other tribunal or court, so that the tribunal in question might 
well be regarded as functus officio.2 Prohibition lies not only to the 





1. Published under the title of Parliament v. Court in U.Q. Law Journal No. 2 
p. 29. 

2. R. v. Commonwealth Court of Conciliation and Arbitration, ex p. Jones 
(Builders’ Labourers’ Case) (1914) 18 C.L.R. 224: R. v. Hibble, ex p 
Broken Hill Pty. Co. (1920) 28 C.L.R. 456; Waterside Workers’ Federation 
v. Gilchrist Watt & Sanderson Ltd. (1924) 34 C.L.R. 482; R. v. Connell, 
ex p. The Hetton Bellbird Collieries Ltd. (1944) 69 C.L.R. 407; R. v. 
Hickman, ex p. Fox (1945) 70 C.L.R. 598, esp. at 619. 
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tribunal which made the invalid decision, but also to prohibit any 
party to the proceedings before it from taking steps to enforce the 
decision.2 As a result of this liberality with prohibition, certiorari is 
rarely applied for in the High Court. No doubt this development is at 
least in part due to the fact that s.75 (v) gives a constitutional guar- 
antee of prohibition—to what extent, I propose to consider—but not 
of certiorari. 


The next point to note about s.75 (v) is the phrase “‘officer of 
the Commonwealth’, This clearly includes all Commonwealth ad- 
ministrative officers, but it has also been held to include judicial offi- 
cers, such as the judges of the Commonwealth Court of Conciliation 
and Arbitration, even when exercising true judicial powers,4 as they 
were permitted to do until the High Court held in 1956 that they 
could not validly exercise such powers in addition to their industrial 
arbitration powers.> The High Court has held, however, that judges 
of State courts exercising Federal jurisdiction are not officers of the 
Commonwealth. With this exception, then, it seems that s.75 (v) 
is relevant whenever mandamus or prohibition is sought against any 
person or body, tribunal or court (other than the High Court itself) 
which exercises powers conferred by Commonwealth legislation. 


Isaacs J. once took the view that a hearing of an application for 
prohibition, when the writ was sought against a Federal court like 
the Arbitration Court, belonged to the appellate—not original 
jurisdiction of the High Court.7 If this was so, the Federal Parliament 
could restrict the jurisdiction by way of exception under s.73 of the 
Constitution. But this notion has never been accepted by other mem- 
bers of the Court, and was indeed retracted by Isaacs J. himself in a 
later case,® not surprisingly in view of the actual wording of s.75. 





The Scope of Section 75 (v) of the Constitution. 


By s.75(v), then, the High Court has jurisdiction to issue man- 
damus and prohibition to Federal tribunals.2 But what precisely is 


+ 


3. R. v. Drake-Brockman, ex p. National Oil Pty. Ltd. (1943) 68 C.L.R, 51, 

4. R. v. Commonwealth Court of Conciliation and Arbitraticr, ex p. Whybrow 
6 Co. (1910) 11 C.L.R. 1; R. v. Commonwealth Court of Conciliation and 
Arbitration, ex p. The Brisbane Tramways Co. (Tramways Case) (No. 1) 
(1914) 18 CLR, 94. 

5. R. v. Kirby, ex p. Boilermakers’ Society [1956] A.L.R. 163. The Judicial 
Committee of the Privy Council has granted leave to appeal against this de- 
c:S.on. 

6. R. v. Murray, ex p. The Commonwealth (1916) 22 C.L.R. 437. 

7. Whybrow’s Case (1910) 11 C.L.R. 1. 

8. Tramways Case (No. 1) (1914) 18 C.L.R. 54. 

9. This term is henceforth used to include Federal courts exercising judicial power 
in the constitutional sense, unless the context makes it clear that a more restric- 

ted meaning is intended. 
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the content of this jurisdiction? Or, in the words of the question 
asked, but not answered, by Mr. Owen Dixon, K.C. (now Chief 
Justice), in his evidence submitted on behalf of the Committee of 
Counsel of Victoria to the Royal Commission on the Constitution 
1927-1929:'° “‘How much of the common law governing the char- 
acter and nature of these remedies, the procedure by which they are 
administered, the occasions upon which they may be granted, is stereo- 
typed and made immutable by this provision?”’ 


A deal of consideration has been given to the nature of the 
original jurisdiction conferred on the High Court by the other para- 
graphs of s.75, in particular paragraph (ii) (‘all matters in which 
the Commonwealth, or a person suing or being sued on behalf of the 
Commonwealth, is a party’’) and paragraph (iv) (‘‘all matters be- 
tween States, or between residents of different States, or between a 
State and a resident of another State’’).1! In The Commonwealth v. 
New South Wales'2 a majority of the High Court appeared to hold 
that s.75 (iii) was a direct source of substantive rights of action by 
and against the Commonwealth. This view of the paragraph, how- 
ever, has been strongly questioned. In Werrin v. The Common- 
wealth'3 Rich J. said (his remarks are specially significant because he 
was a member of the majority in the earlier case): “I do not think 
that anything which was said in The Commonwealth v. New South 
Wales was intended to mean that s.75 of the Constitution produced 
the effect of establishing as constitutional rights incapable of legisla- 
tive control causes of action to which subjects might become entitled 
under the general law against either Commonwealth or States’’. 
Dixon J. said in the same case:'4 “‘If s.75, a constitutional provision, 
operates as a source of liability, it is not easy to see how parliamentary 
legislation could extinguish, qualify, or limit the liability thence 
arising . .. If it were not for the views expressed in the joint judgment 
| Isaacs, Rich, and Starke JJ. in The Commonwealth v. New South 
Wales|, I should have felt little or no hesitation in saying that the 
Federal Parliament had complete authority over all ordinary causes of 
action against the Commonwealth and over the remedies for enforcing 
them ... No doubt when a jurisdiction is conferred like that given by 
s.75 (iii) and (iv) the source whence the substantive law is to be de- 


10. Minutes p. 786, Report p. 104. 


11. See Wynes, Legislative, Executive and Judicial Powers in Australia, 2nd ed. 
pp. 584-603. 


iZ.. CFSZ3) 32: Re 208. 
13.. (99358) 59-C.E.R. 356 at FG). 


14. At 166-8. He was here repeating and amplifying the view expressed by him to 
the Royal Commission on the Constitution 1927-1929: Minutes p. 785, 
Report p. 102 
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rived for determining the duties of the governments presents difficul- 
ties .. . But I should not have thought that s.75 itself could be the 
source of the substantive liability . . . I am not prepared to interpret 
the joint judgment as deciding that s.75 provides a source of sub- 
stantive liability so that no Act of the Commonwealth Parliament can 
extinguish a cause of action which has accrued against the Common- 
wealth.” 


Professor Sawer has described the majority view in The Com- 
monwealth v. New South Wales as “‘absurd’’.'5 Clearly it would raise 
immense difficulties as to the nature and extent of the substantive 
duties conceived to be imposed on the Commonwealth and the States 
by s.75 (iii) and (iv). After all, s.75 is merely in terms of a grant 
of jurisdiction to the High Court, and Dixon J.’s view seems much to 
be preferred.'© If, then, a ‘‘matter’’ arises between any of the parties 
mentioned in paragraphs (iii) and (iv), it may be dealt with by the 
High Court, but when such a matter does arise is a question to be 
determined by the general law. 


There seems no reason why s.75 (v) should not be interpreted 
in the same way. So the High Court has jurisdiction whenever a 
situation arises in which a writ of mandamus or prohibition or an 
injunction is claimed against a Commonwealth officer. The Federal 
Parliament cannot take that jurisdiction away from the Court, but the 
rules which determine when a situation gives rise to such a claim are 
to be found in the general law: which is to say that the Federal Parlia- 
ment can fashion those rules as it sees fit. ‘‘Parliament cannot repeal 
s.75 (v) of the Constitution. It can, of course, by appropriate legis- 
lation limit the cases to which that remedy is applicable’’.17 


It seems obvious enough that in conferring authority on a Com- 
monwealth officer the Federal Parliament can define that authority as 
it wishes, and so long as the officer acts within his authority no cause 
for mandamus, prohibition, or injunction can arise. There is one clear 
class of exceptions to this principle. The Federal Parliament cannot 
give any authority beyond its own constitutional powers. If it pur- 
ports to do so, any act done or about to be done by the officer in 
pursuance of that authority is invalid and may be met by prohibition 


15. Judicial Power under the Constitution, in Essays on the Australian Con- 
stitution (ed. Else-Mitchell) p. 84. 


16. As it has been by the Supreme Court of New South Wales: Washington v. 
The Commonwealth (1939) 39 S.R.N.S.W. 133 esp. at 140; and by Dr. 
Wynes, op. cit. p. 599. See also Evatt J. in Heimann v. The Commonwealth 
(1935): 54° C.L.R.. 126. at .130. 


17. Ince Bros. v. Federated Clothing and Allied Trades Union (1924) 34 C.L.R. 
457 at 464, per Isaacs, Powers, and Rich JJ. 
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or injunction (or more rarely mandamus) from the High Court, the 
established principles of the common law (and equity) determining 
which is the appropriate remedy in the circumstances. In the words of 
Fullagar J.:'8 ‘The power given to this Court to issue mandamus or 
prohibition is derived from the Constitution, and, as has often been 
said, cannot be taken away by Parliament. But a jurisdiction, the 
exercise of which may be compelled by mandamus or the excess of 
which may be restrained by prohibition, may, within the limits set by 
the Constitution, be defined by the Parliament in whatever way it 
thinks fit. In particular, within those limits, the Parliament may, in 
conferring jurisdiction upon a person or body, enact that that person 
or body shall have power to determine conclusively a question upon 
which the jurisdiction is made to depend, and.the effect of so enacting 
may be that neither mandamus nor prohibition will lie to that person 
or body. If that effect follows, it is not because any power is taken 
away from this Court but because no situation justifying the issue of 
mandamus or prohibition ever comes into existence. But the power to 
determine conclusively a question upon which jurisdiction is made to 
depend cannot validly be conferred upon a person or body in such 
manner as to enable a jurisdiction to be exercised which would exceed 
the limits of constitutional power’. So, for example, an industrial 
arbitration tribunal established under s.51 (xxxv) of the Constitution 
can be given no authority which would go beyond the limits of “‘con- 
ciliation and arbitration for the prevention and settlement of indus- 
trial disputes extending beyond the limits of any one State’. Thus it 
is a condition of validity of an award by such a tribunal that there 
must have been an industrial dispute in existence;'? that the dispute 
extended beyond the limits of one State:2° and that the award does 
not go beyond the true limits of arbitration, 1.e. settlement of the 
actual dispute before the tribunal, whether by dealing with matters 
which were not in dispute,2' or by purporting to bind persons not 
parties to the dispute.22 The fulfilment of these conditions of validity 
is a matter for the High Court to determine, and enforcement of any 
award which does not satisfy the conditions may be prevented by writ 
of prohibition, whether the tribunal acted within the scope of the 
authority given to it by Parliament or not. Thus the provision in 
s.32 (2) of the Conciliation and Arbitration Act as it stood before 


18. R. v. Blakeley, ex p. Association of Architects etc. (1950) 82 C.L.R. 54 
at 88-9. 


19. E.g. Builders’ Labourers’ Case (1914) 18 C.L.R. 224. 
20. E.g. R. v. Kirby, ex p. Transport Workers’ Union (1954) 91 C.L.R. 159. 


21. E.g. R. v. Commonwealth Court of Conciliation and Arbitration, ex p. Broken 
Hill Pty. Co. (1909) 8 C.L.R. 419. 


E.g. Whybrow’s Case (1910) 11 C.L.R. 1; R. v. Kelly, ex p. Victoria 
(1950) 81 C.L.R. 64. 
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the 1956 amendments (there is a virtually identical provision in 
s.16AV (2) (re-numbered s.60), inserted by the 1956 Act, referring 
to the new Conciliation and Arbitration Commission), that ‘‘a deter- 
mination or finding of the | Arbitration] Court upon any question 
as to the existence of an industrial dispute shall, in all courts and for 
all purposes, be conclusive and binding on all persons affected by that 
question’, is ineffective to prevent to the High Court from issuing 
prohibition if the High Court, contrary to the finding of the Arbitra- 
tion Court, is satisfied that no industrial dispute existed, but it would 
seem to be effective to prevent the issue of mandamus in any case where 
the Arbitration Court finds that no industrial dispute exists, since 
there can be no question there of the Arbitration Court stepping out- 
side the limits of s.51 (xxxv) of the Constitution. 


Parliament, then, cannot avoid the operation of s.75 (v) against 
a tribunal if it attempts to give it authority to deal with matters which 
fall outside the subject matter of the particular legislative power or 
powers exercised by Parliament in setting up the tribunal. There is 
another general constitutional limitation on the power of Parliament 
to invest a tribunal with authority in such a way as to avoid s.75 (v): 
a limitation derived from the concept of the judicial power of the 
Commonwealth. It is established doctrine that Commonwealth 
judicial power can validly be exercised only by the courts referred to 
in s.71 of the Constitution, composed of persons appointed in accord- 
ance with the provisions of s.72, paragraph (ii) of which has been 
held to require life tenure.23 Since the members of special tribunals 
are rarely appointed for life, a distinction has had to be drawn between 
judicial powers which can be validly conferred only on courts proper 
and non-judicial powers which alone can be conferred on other tri- 
bunals. The distinction is certainly not the same as that between the 
kind of power for excess of which prohibition is an appropriate 
remedy (also usually called judicie!' —or quasi-judicial—power) and 
the kind of power for excess of which other remedies must be used. 
Judicial power in the constitutional sense of judicial power of the 
Commonwealth is a much narrower concept. It is only when judicial 
power in this narrower sense is exercised by a tribunal other than a 
court proper that the constitutional limits are transgressed and pro- 
hibition will lie under s.75 (v) in spite of Parliamentary authority 
for the tribunal’s actions. 


The question here is, what is meant by judicial power in this 
constitutional sense? Naturally enough great difficulty has been ex- 
perienced by the High Court and the Privy Council in answering this 
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question, and no comprehensive definition has yet appeared—nor is 
any ever likely to appear. An examination of this question is beyond 
the scope of this article.24 But it may be mentioned that the power 
of conclusive interpretation of rules of law, such as the legislative pro- 
visions under which a tribunal functions, is usually regarded as 
judicial power for this purpose. Whether conclusive determination of 
issues of fact is a judicial function has not yet been authoritatively 
decided.25 If it is, the Federal Parliament's power to establish special 
tribunals without turning them into fully-fledged Federal courts is 
seriously circumscribed, and many difficulties must arise.2® If it is 
not, there is no less difficulty in distinguishing between issues of fact 
and issues of law, especially, for example, in relation to so-called juris- 
dictional facts. It is sufficient to note here that any attempt by Par- 
liament to confer upon a non-judicial tribunal authority conclusively 
to determine its own jurisdiction, even within the limits of the 
subject-matter of the legislative power under which it is established, 
must raise for consideration the question whether there has been an 
invalid grant of judicial power, a question which may be raised on an 
application to the High Court for prohibition against the tribunal 
under s.75(v).27 


For many years it was thought that this particular difficulty 
could be avoided by appointing the members of the tribunal in accord- 
ance with s.72 of the Constitution and turning it into a Federal 
court, as was done with the Commonwealth Court of Conciliation 
and Arbitration after Alexander's Case.28 But this notion has been 
dispelled by the High Court’s recent decision in the Boilermakers’ 
Case? that no tribunal, even one constituted in accordance with s.72, 
whose primary functions are non-judicial (in the constitutional sense 
of judicial power) can validly exercise judicial powers as well. This 
decision puts another obstacle in the way of the creation of special 
tribunals and further enlarges the inevitable scope of s.75(v). 


Privative Clauses and Section 75(v). 

In considering the operation of s.75(v) so far, I have had par- 
ticularly in mind the positive provisions by which Parliament may 
define the jurisdiction of a special tribunal. It is now necessary to 


24. See Wynes, op. cit., pp. 551-72; Sawyer, op. cit., pp. 73-8, and I Univ. of 
W.A. Annual Law Rev. 29. 

25. See the contrasting views of Rich and Williams JJ. on the one hand and 
Starke J. on the other in Rola Co. (Australia) Pty. Ltd. v. The Common- 
wealth (1944) 69 C.L.R. 185. 


26. See Isaacs J. in Federal Commissioner of Taxation v. Munro (1926) 38 
CLR. 153: at 376-9. 


27. See R. v. Connell, ex p. The Hetton Bellbird Collieries Ltd. (1944) 69 C.L.R. 
407 at 441. 


28. Supra n.23. 
29. [1956] A.L.R. 163. Sce n.5 supra. 
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consider its operation in relation to negative privative provisions by 
which Parliament may seek deliberately to restrict the supervisory 
powers of the High Court—which is the primary subject of this 
article. Parliament has in fact sought to do this in respect of a number 
of special tribunals, notably in the industrial sphere. We may take as 
a prototype privative clause s.16AV(1) of the Conciliation and 
Arbitration Act (as enacted in 1956 and re-numbered s.60): “’... an 
award |of the Commonwealth Conciliation and Arbitration Commis- 
sion|—-(a) is final and conclusive; (b) shall not be challenged, 
appealed against, reviewed, quashed or called in question in any court; 
and (c) is not subject to prohibition, mandamus or injunction in 
any court on any account.''3° It is to be noted that this clause pur- 
ports to protect only awards, not proceedings before the Commission 
at any stage before an award is made. 


If Dixon J.’s interpretation of s.75 (iii) and (iv) is correct, as 
I have previously suggested it is—if the Federal Parliament has ‘‘com- 
plete authority over all ordinary causes of action against the Common- 
wealth and over the remedies for enforcing them’’; if Parliament ‘‘can 
extinguish a cause of action which has accrued against the Common- 
wealth’’—and if the same line of argument is applicable to s.75(v), 
as one would think to be the case, then it ought to follow that Parlia- 
ment can exercise its authority over the procedures covered by s.75 
(v) by enacting a privative clause designed to extinguish the legal 
basis for an application for mandamus, prohibition, or injunction. 
But at once it must be recognised that, as in the case of positive pro- 
visions conferring authority on tribunals, no privative clause can 
validly have the result of giving a tribunal powers which go beyond 
the constitutional power of Parliament to confer. ““We start with the 
governing principle that the powers of the Parliament are limited by 
the Constitution, and that any act done under the asserted authority 
of a Commonwealth law may be impeached in appropriate proceedings 
on the ground that it was done in excess of the authority conferred by 
the Constitution. Parliament cannot take away this right by any 
form of words or any device.’’3! The constitutional right of the 





30. Practically identical privative clauses were in the Conciliation and Arbitration 
Act (ss. 16, 32) as it stood before the 1956 amendments, in respect of the 
Arbitration Court and Conciliation Commissioners, and in war-time legisla- 
tion under the defence power in relation to various transient industrial tri- 
bunals established under that legislation. Practically identical clauses are to be 
found in the Stevedoring Industry Act 1956 s.22 (replacing s.52 of the Act 
of 1949) in relation to the Australian Stevedoring Industry Authority, in the 
Coal Industry Act 1946-1956 s.44 in relation to tribunals under that Act, 
and in the Public Service Arbitration Act 1920-1952 s.20 in relation to the 
Public Service Arbitrator. A much more limited privative clause is enacted 
by the Re-establishment and Employment Act 1945 s.133 in relation to war 
service moratorium orders made by courts under the Act. In some cases the 
clause is subject to provision of a limited right of appeal. 

31. Tramways Case (No. 1) (1914) 18 C.L.R. 54 at 59, per Griffith C.J. 
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citizen to resist unconstitutional interference with his interests cannot 
be nullified by legislative attempts to deny him the judicial procedures 
necessary to give reality to his right.32 


But are mandamus, prohibition, and injunction untouchable, 
irreplaceable procedures for this purpose? Can Parliament not pro- 
vide, say, the remedy for ultra vires action by some administrative 
authority which interferes with the rights of a citizen shall not be 
injunction to restrain the action but merely monetary compensation, 
as Parliament may well wish to provide in some circumstances? Can 
Parliament not provide that the remedy of prohibition is to be abol- 
ished, while leaving available other legal means of redress of invalid 
decisions of tribunals? The obstacle here is that s.75(v), unlike 
s.75 (iti) and (iv), gives jurisdiction to the High Court in terins of 
specific remedies, and it is therefore a fair inference that it was 
intended that those particular well-known remedies should always 
continue to be available at least for the purpose of restraining the 
doing of unconstitutional acts.33 


A privative clause, then, is no more effective to prevent the High 
Court from issuing mandamus or prohibition to a special tribunal on 
the ground that it is contravening the Constitution, either by 
exceeding the limits of the subject matter of the legislative power 
under which it was established or by impinging on the judicial power 
of the Commonwealth, than are positive provisions conferring auth- 
ority on the tribunal which lead to the same result. 


A further inevitable use of prohibition may be suggested, even 
where there is no ‘‘constitutional’’ excess by a tribunal, but merely 
excess of the statutory jurisdiction conferred on it by Parliament. If 
it is clear that Parliament’s intention was that excess of authority 
made the decision of the tribunal void, then it may be reasonable to 
suppose that s.75(v) makes the remedy of prohibition available in 
spite of any attempt by privative clause to deprive the High Court of 
jurisdiction to issue it. E.g. Barton J. in the Tramways Case (No. 
1) 34: **The judicial power of the Commonwealth, so far as it is 
attributable to a federal Supreme Court, is vested in the High Court. 
It would seem grotesque that such a tribunal should be destitute of the 
power to restrain the wrongful assumption of jurisdiction by officers 
having or usurping the authority of Courts inferior to itself. And if 
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>. Commissioner for Motor Transport v. Antill Ranger 8 Co. [1956] A.C. 
27, [1955] A.L.R. 605: Deacon v. Grimshaw [1955] A.L.R. 611, 


33. See Dixon J. in Bank of New South Wales v. The Commonwealth (1948) 
96 C.L.R. } at 365. 


34. (1914) 18 C.L.R. 54 at 65-6. Cf. Dixon J. in R. v. Hickman, ex p. Fox 
(1945) 70 C.L.R. 598 at 616. 
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such a power is not given to the High Court, it is not given to any 
authority. True, the Imperial Parliament, the whole Australian 
people, and the States may alike have withheld that power, though it 
seems impossible to suggest a reason for its being withheld, when one 
considers that without it the grossest usurpations of judicial authority 
might proceed unchecked, and that violations of the Constitution 
might become a common occurrence. True, also, there are means by 
which the victims of such proceedings may resist the enforcement of 
void adjudications; and they may bring actions for things done under 
them. But one does not readily attribute to the framers of the Consti- 
tution an intention to leave the subject without redress, or even protec- 
tion, until he is in danger of ruin; nor an entire neglect to deal with 
the matter. It is natural therefore to expect that the Constitution 
would make provision for the intervention of the supreme tribunal of 
the Commonwealth, to keep judicial and quasi-judicial officers within 
bounds. The applicants argue that such a power is a necessary i1m- 
plication from the whole scheme and structure of the Judicature chap- 
ter. But they also claim that the power has been expressly granted in 
the fifth-sub-section of s.75, and there at least I think they are 
right.” 


The wording of s.75(v) would also seem to preclude a priva- 
tive clause from having any effect on the power of the High Court to 
issue any of the remedies mentioned in the paragraph for refusal or 
excess of statutory authority by a Commonwealth officer, if Parlia- 
ment has purported to retain the remedies but to authorise some tri- 
bunal other than the High Court to grant them. In such a case there 
would be ‘‘a matter in which a writ of mandamus or prohibition or 
an injunction is sought against an officer of the Commonwealth” and 
the jurisdiction of the High Court could not be ousted. An analogy 
is provided by the decision of the majority of the High Court in the 
Banks’ Case?® that the provision in the Banking Act 1947 for claims 
against the Commonwealth Bank for compensation under the Act to 
be determined exclusively by a special Court of Claims amounted to 
an invalid ouster of the jurisdiction of the High Court under s.75 
(i111) in matters in which a person is sued on behalf of the Common- 
wealth. 


It may be taken, then, that no privative clause can prevent the 
High Court from issuing mandamus or prohibition to a Common- 
wealth tribunal— 


(a) where the tribunal purports to exercise powers which it is 

beyond the constitutional power of the Federal Parliament 
to confer on it; 
BD. 
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(b) where the clear intention of Parliament was that excess of 
jurisdiction should result in invalidity; 


(c) where authority to issue mandamus or prohibition is con- 
ferred on some other court. 


Is there any room left for effective operation of a privative clause? 


If every legislative provision delimiting and regulating the juris- 
diction of a tribunal is to be construed as meaning that failure to 
observe the limits and regulations, in the opinion of the High Court, 
makes the proceedings invalid (case (b) above), then a privative 
clause can have no effect at all. There was at one time a strong judicial 
tendency to regard privative clauses in this way, as I pointed out in 
my earlier article. But the courts were eventually constrained to 
admit that Parliament must have intended them to have some effect. 
So long as the Federal Parliament, when conferring authority on a 
tribunal, avoids creating any of the situations covered by the three 
cases (a), (b), and (c) set out above, there seems to be no reason in 
principle why a privative clause, at least of the kind contained in the 
Federal prototype previously quoted, Conciliation and Arbitration 
Act s.16AV(1), should not be fully effective to eliminate man- 
damus and prohibition altogether. Or, to put it in another way, so 
long as Parliament does not otherwise indicate that any wrong 
decision (wrong, that is, in the opinion of the High Court) by the 
tribunal on any point relating to its jurisdiction makes the proceed- 
ings invalid, a privative clause like our prototype ought to prevent the 
issue of mandamus or prohibition on any grounds other than the con- 
stitutional grounds covered by case (a).37 The privative clause is not 
merely an express denial of prohibition, mandamus, or injunction— 
from which it might be inferred that “‘wrong’’ decisions might still 
be invalid, thus bringing case (b) into operation. Determinations (or 
awards or orders, as the case may be), it is provided, ‘‘shall not be 
challenged, appealed against, reviewed, quashed or called in question 
in any court."” What more appropriate words could be found to ex- 
press an intention that “‘wrong’’ decisions should not be invalid? 
Admittedly, the constitutional limitation derived from the concept of 
the judicial power of the Commonwealth may be a serious limiting 
factor in the operation of such a privative clause, but apart from that 
and the other constitutional limitations mentioned in case (a), it is 
submitted that Commonwealth privative clauses should be taken to 
mean just what they say and given full effect, just as I submitted in 
my previous article should be the effect of privative clauses in State 
legislation. 


36. See n.1 supra. 
37. This is also Professor Sawer's conclusion: Essays on the Australian Constitu- 
tion (ed. Else-Mitchell) pp. 84-5. 
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Privative Clauses in the High Court 
What construction has the High Court in fact given them? 


Indications can be found that some judges, notably Isaacs J., 
were inclined to adopt the construction suggested above, especially in 
relation to the Federal Arbitration Court. Isaacs J. consistently took 
the view that there was an overwhelming need for finality of awards 
designed to settle the widespread and potentially disruptive disputes 
of the industrial sphere. More than once he referred to the possibility 
(or actuality) of further legal dispute after the making of an award 
as serving to perpetuate ‘‘running sores’. ‘‘Private or public con- 
fidence must be wanting respecting awards that constantly have 
hanging over them a sword of Damocles that is suspended, it may be, 
by the frailest hair of legal technicality.’’"38 In the same case he said?9 
(the privative clause was then s.31): ‘“‘As I read |Parliament’s| 
language in s.31—tthan which it is a severe task to find clearer words 
—it distinctly, so far as it could, cut out all interference with awards 
by this or any other Court’’. And further4°: “‘Apart from the consti- 
tutional limitation of ‘industrial disputes’, and their settlement by 
conciliation or arbitration, the jurisdiction of the arbitration tribunal 
is in the hands of Parliament itself. It may vest that jurisdiction 
unconditionally, adding directory provisions which it may well trust 
that Court to interpret and follow finally’. The same view was 
strongly expressed by Isaacs J.—on this occasion joined by Powers 
and Rich JJ.—in an earlier case4': ‘‘So long as it is possible to test 
legality prior to closing up the proceedings and settling the dispute, 
so that all parties may resume work or discard differences with a 
knowledge of their declared rights, Parliament has allowed ample 
opportunity. But once that stage is past, Parliament has, so far as in 
its power lies, closed the door upon renewal of the controversy. Unless 
s.31 does that, it does nothing, and is mere declamation’’. Note that 
the fact that the privative clause does not bar prohibition at any stage 
of the proceedings before the final award is apparently taken as lending 
support to the conclusion that it should be given full effect after the 
award is made.42 


38. Amalgamated Engineering Union v. Alderdice Pty. Ltd. (1928) 41 C.L.R. 


402 at 428. 
39, At 425. 
40. At 427. 


41. Ince Bros. v. Federated Clothing and Allied Trades Union (1924) 34 C.L.R. 
457 at 472. 

42. It is worth noting here that this argument was used in reverse in a more 
recent case: the fact that there was a privative clause designed to protect orders 
of the Stevedoring Industry Board (even though having only the very limited 
effect which, as will be seen, the High Court is prepared to concede to such 
clauses) was given as a reason for being liberal with prohibition at a stage of 
proceedings before any order kad been made: R. v. Australian Stevedoring 
Industry Board, ex p. Melbourne Stevedoring Co. (1953) 88 C.L.R. 100 

ac ity. 
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But this view of Isaacs J.’s has not been accepted by the High 
Court as a body. On occasions it has apparently been thought suf- 
ficient answer to an argument based on a privative clause, even in a 
case in which the determination in question is challenged on the 
ground of mere excess of statutory authority, not “‘constitutional”’ 
excess (case (a) ), simply to assert that the jurisdiction given to the 
High Court by s.75(v) cannot be taken away, or is not affected “‘if 
a proper case is made out’’ for a writ.43 Judgment has even been given 
in favour of prohibition in such a case without any reference to the 
privative clause.44 


Most of the early cases in which prohibition was granted against 
the Arbitration Court were concerned with “‘constitutional’”’ excesses 
of the case (a) type, so that one would not expect any discussion 
there of the true field of operation of the privative clause (according 
to the view put forward above). But in one of the first cases in which 
the effect of the privative clause was argued, Whybrow’s Case45— 
although the matter at issue was one of ‘‘constitutional’’ excess—the 
High Court held that the principles of Clancy v. Butchers’ Shop Em- 
ployees Union46¢ were to be followed. This was an earlier High Court 
decision concerning a State privative clause, the effect of which, as I 
pointed out in my previous article*? was to deny to the clause practic- 
ally any operation at all. After Whybrow’s Case the privative clause 
(s.31), which had previously said simply that no award was to be 
challenged, appealed against, reviewed, quashed, or called in question 
in any other Court on any account whatever, was enlarged (and pre- 
sumably in the opinion of Parliament, strengthened) by the addition 
of the words ‘‘or be subject to prohibition or mandamus’. But in the 
Tramways Case (No. 1) ,4® where the general question of the power 

of the High Court to issue prohibition to the Arbitration Court was 
re-considered on a preliminary objection on the return of the order 
nisi that the High Court had no such power, there is no indication in 
the judgments of Griffith C.J., Barton J., Gavan Duffy and Rich JJ. 
that they saw any scope for the operation of the privative clause. 


However, by now Isaacs J. had begun to develop his less ortho- 
dox views on the construction of privative clauses both in the State 
sphere (1.e. away from the operation of s.75(v) of the Constitu- 
tion) and in the Commonwealth sphere with regard to the Arbitra- 


43. E.g. Latham C.J. in R. v. Drake-Brockman, ex p. National Oil Pty. Ltd. 
(1943) 68 CL.R. 51 at 54-5; Latham C.J. in R. v. Connell, ex p. The 
Hetton Bellbird Collieries Ltd. (1944) 69 C.L.R. 407 at 428; Rich J. in 
R. v. Hickman, ex p. Fox (1945) 70 C.L.R. 598 at 610. 

44. E.g. Rich J. anc Williams J. in the Nattonal Oil Case, supra; the same judges 
in R. v. Connell, supra. 

45;. CISIO) 13 - CEE: Ff. 

46. (1904) 1 C.L.R. 181. 

47. 1U.Q.L.J. No. 2 p. 45. 

48. (1914) 18 C.L.R. 54. 
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tion Court. The latter have been referred to above. The former may 
be summed up by his statement (jointly with Powers J.) in Morgan 
v. Rylands Bros. ( Australia) Ltd.,49 that a privative clause would 
prevent a prerogative writ from issuing to a tribunal unless the error, 
if any, committed by it was “‘so manifest a departure from the auth- 
ority of the statute that reasonable men acting in good faith could not 
believe it to be within the scope of that authority’’. The limitation on 
the operation of a privative clause involved in this statement was ex- 
pressed in a different way by the same judge with reference to the 
Federal Arbitration Court in Waterside Workers’ Federation of Aus- 
tralia v. Gilchrist, Watt & Sanderson Litd.,5° when he said (jointly 
with Rich J.) that the privative clause in the Conciliation and Arbi- 
tration Act did not preclude prohibition in respect of an award which 
went outside the limits of the Constitution “‘or presumably dealt with 
matters to which the Arbitration Court was an entire stranger’. To 
this extent, then, Isaacs J. must be regarded as having qualified his 
absolute statements as to the immunity of awards from prohibition 
for mere ‘“‘statutory’’ excess in Ince Bros.’ Case and the A.E.U. 
Case.5' It was left to Dixon J. to develop and extend this qualifica- 
tion of Isaacs J.’s. But before examining his views let us look at cer- 
tain other judicial views as to the effect of a Commonwealth privative 
clause. 

After appearing in some cases5? to recognise no scope for a 
private clause, Latham C.J. accepted that it could have some effect: 
to preclude prohibition for procedural defects in the course of the tri- 
bunal’s dealing with a matter within its jurisdiction. For example: 
the privative clause ‘‘makes it possible to regard some of the provisions 
of the Regulations as directory rather than mandatory, and it will pre- 
serve the validity of an award notwithstanding some non-compliance 
with the Regulations. But it does not extend the jurisdiction of the 
Board cr enable the Board conclusively to determine its own juris- 
diction.’’53 And: ‘‘Reg. 17 |privative clause] does prevent an order 
of the Board from being held to be invalid by reason of irregularities 
not gotng to jurisdiction.’’54 Since it is generally accepted that pro- 
hibition lies only for errors of jurisdiction, it may be wondered 
whether these dicta really mean anything at all.55 However, there is 


49. (1927) 39 C.L.R. 517 at 524. See my previous article 1 U.Q.L.J. No. 2 
p. 46. 


50. (1924) 34 C.L.R. 482 at 520. 

51. See nn.38-41 supra. 

52. See n.43 supra. 

53. R. v. Drake-Brockman, ex p. Northern Colliery Proprietors’ Association 
[1946] A.L.R. 106 at 110. My italics. 

54. R.v. Murray, ex p. Proctor (1949) 77 C.L.R. 387 at 394. My italics. 

55. Certiorari is issuable to quash decisions of tribunals where there is an error 


of law, not necessarily jurisdictional, on the face of the record. It is not at 
all certain that prohibition lies in the same circumstances. But in any case there 
is no suggestion in either of the two judgments of Latham C.J. cited that that 
is what he had in mind. 
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no generally accepted definition of “‘jurisdiction’’ in this context. 
Presumably Latham C.J. was thinking of procedural provisions 
which amount (or would in the absence of a privative clause amount) 
to conditions of the exercise of jurisdiction. Some idea of what he had 
in mind may be gauged from another case in which he held that the 
existence. of a private clause was decisive in preventing a grant of pro- 
hibition. In R. v. Blakeley, ex p. Australian Theatrical and Amuse- 
ment Employees’ Association®® prohibition was sought against 
enforcement of an order made by a Conciliation Commissioner vary- 
ing an existing award. In Latham C.J.’s opinion what was in sub- 
stance before the Commissioner was a new dispute, not merely an 
application to vary an award. He had jurisdiction to make an award 
determining the dispute, but since he treated the application as being 
for a variation he failed to comply with certain regulations prescribing 
the procedure for dealing with a new dispute. In one sense it might 
be said that the Commissioner acted without jurisdiction because he 
purported to do what he had no power to do in the circumstances. 
But Latham C.J. treated it as a case of “‘procedural errors not affecting 
jurisdiction’”’ and held that the privative clause precluded a grant of 
prohibition. 


A similar conception is revealed in the judgment of Fullagar J. 
in R. v. Commonwealth Court of Conciliation and Arbitration, ex p. 
Grant.57 Prohibition was sought in respect of an order made by the 
Arbitration Court, under powers conferred by certain provisions in- 
serted in the Act in 1949, directing the Deputy Industrial Registrar 
to conduct an election of officers for a trade union, the Court having 
found that there were irregularities in the conduct of the election held 
by the union itself. The Court had power under s.96G to direct the 
taking of such safeguards in the conduct of the election as it thought 
necessary. One ground on which the Court’s order was attacked was 
that it did not direct any safeguards but delegated to the returning 
officers power to decide on safeguards. It was argued that the Act 
did not authorise such a delegation, and with this Fullagar J. agreed. 
“It does not, however, follow,” he said, ‘‘that prohibition should go 
on this ground. By the time that s.96G becomes material the matter 
has reached the court. It has, ex hypothesi, been duly ‘referred’ by the 
registrar, and the court is seized of the matter: it has jurisdiction over 
the subject matter. And it is, in my opinion, within the scope of that 
jurisdiction to decide finally such questions as the question whether 
s.96G authorises a particular form of order. A wrong decision might 
be the subject of an appeal, if an appeal lay, but it cannot properly be 
made the subject of a writ of prohibition . . . The view that the juris- 


56: (1950) 82°C... 54. 
af. CISIO} SF CE. ZF ate. 
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diction given includes, as a matter of construction of the Act, the 
power to decide such questions is, I think, supported—although the 
jurisdiction given to the Court by s.75(v) of the Constitution 
cannot be taken away from it—by the presence in the Act of s.32” 
(privative clause). The suggestion here is that so long as the matter 
before the tribunal is in substance the kind of matter which belongs 
to the tribunal's jurisdiction, and has been properly referred to it, pro- 
hibition will not lie in respect of a procedural defect in the determina- 
tion of the matter, even‘a defect in the form of the order itself. But 
it is to be noted that Fullagar J. did not say that this result followed 
solely from the privative clause—his view appeared to be that pro- 
hibition would not lie in any event. 


The idea that a private clause prevents the issue of prohibition 
for procedural defects where the tribunal is in substance dealing with 
a matter within its powers was also expressed by Latham C.J. and 
Dixon J. in a joint judgment (with which Rich J. and Williams J. 
said they were in substantial agreement) in R. v. Commonwealth 
Rent Controller, ex p. National Mutual Life Association of Aus- 
tralasia Ltd.5® In this case the Controller had, of his own motion, 
varied certain rents which had been previously fixed under National 
Security Regulations. The High Court held that though he had power 
under the Regulations to fix rents initially of his own motion, he had 
no power to make a variation except on application by an interested 
person. Latham C.J. and Dixon J. treated this as not a mere case of 
procedural deficiency which could be cured by the privative clause in 
the Regulations, but as a failure to observe an absolute condition of 
the exercise of authority for which the privative clause could not pre- 
vent the issue of prohibition. 


The most clearly worked out approach to privative clauses is to 
be found in the judgments of Dixon J. The key to his approach lies 
in the qualification introduced by Isaacs and Rich JJ. to Isaacs J.’s 
wide view of the effectiveness of the privative clause in the Concilia- 
tion and Arbitration Act: that an award would not be protected from 
prohibition if it ‘deals with matters to which the Arbitration Court 
Was an entire stranger.”’59 Dixon J., while generally approving the 
principles propounded by Isaacs and Rich JJ., said that to regard a 
privative clause as effective for all purposes other than “‘constitutional’’ 
excess ‘‘possibly . . . may go too far’’.6° He has gone on to qualify 
the effectiveness of privative clauses rather more than this, while at the 
same time, at least in theory, allowing them scope beyond the range 


58. (1947) 75 C.L.R. 361 at 369. See also Williams J. in R. v. Murray, ex p. 
Proctor (1949) 77 C.L.R. 387 at 402. 


59. See n.50 supra. 
60. R. v. Hickman, ex p. Fox (1945) 70 C.L.R. 598 at 617. 
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of mere procedural defects as conceded in the judgments of Latham 
C.J. and others discussed above. 


To Dixon J. whenever application is made for mandamus or 
prohibition the enquiry comes down to: what does the tribunal have 
authority conclusively to decide? He has not been prepared to accept 
the view that the existence of a privative clause by implication gives 
the tribunal authority to decide all questions relating to its jurisdiction 
and procedure. But in his view the privative clause must be taken into 
account in determining the tribunal’s authority. Some reconciliation 
has to be made between the apparently unqualified terms of the priva- 
tive clause on the one hand and the apparently unqualified terms in 
which specific powers are conferred or specific conditions imposed. In 
making this reconciliation the legislative instrument in question must 
be considered as a whole. Since Dixon J.’s views were fully set out 
in my previous article6'—they are not limited to the operation of 
Commonwealth privative clauses—I do not propose to go over the 
entire ground again here. They amount in short to this: a tribunal's 
decision is immune from attack provided that it “‘is a bona fide at- 
tempt to exercise its power, that it relates to the subject matter of the 
legislation, and that it is reasonably capable of reference to the power 
given to the body’’.62 The spirit of this test is the same as that of 
Isaacs and Rich JJ. referred to above, though the use of such terms 
as “‘relates to’’ and ‘“‘reasonably’’ means that there is ample scope for 
differences of opinion in the application of the principle. Isaacs J. was 
always ready to adopt an attitude of the utmost liberality towards 
decisions of the Arbitration Court. Dixon C.J. has never gone so far. 
To this test of Dixon J.’s must be added another which further limits 
the effect of a privative clause: the whole legislative instrument must 
be examined to see ‘“‘whether particular limitations on power and 
specific requirements as to the manner in which the tribunal shall be 
constituted or shall exercise its power are so expressed that they must 
be taken to mean that observance of the limitations and compliance 
with the requirements are essential to valid action. For a clearly ex- 
pressed specific intention of this kind can hardly give way to the gen- 
eral intention indicated by such a provision as’’ the privative clause.&3 


To what extent have these views of Dixon J.’s been accepted by 
other judges of the High Court? The first part of his principles 
(1.e. the validity of a bona fide exercise of power in a way reasonably 
referable to the powers actually conferred) has been explicitly sup- 
ported only by Webb J.&4 and Kitto J.65 But it may be noted that 
in the A.E.U. Case64 neither Webb J. nor Kitto J. agreed with Dixon 


61. 1U.Q.L.J. No. 2 pp. 46-8. 

62. R. v. Hickman, ex p. Fox (1945) 70 C.L.R. 598 at 615. 

63. R. v. Murray, ex p. Proctor (1949) 77 C.L.R. 387 at 400. 

64. R. v. Metal Trades Employers’ Assoctation, ex p. A.E.U. (1951) 82 C.L.R. 
208 at 259. 

65. Ibid. at 262; R. v. Kelly, ex p. Berman (1953) 89 C.L.R. 608 at 630. 
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J.’s conclusion that the application of his test to one of the orders of 
the Arbitration Court there challenged saved its validity, both of them 
taking the view that the order went beyond anything that could reas- 
onably be regarded as referable to any power of the Court. Some sup- 
port is also to be found in McTiernan J.’s concurrence with Dixon 
J.’s judgment in R. v. Drake-Brockman, ex p. Northern Colliery Pro- 
prietors’ Association,®® in which the latter relied on a privative clause 
in deciding that prohibition should be refused in respect of an award 
by an industrial board acting under National Security Regulations. 
The award was challenged on the ground that the board was not 
properly constituted at the time owing to the presence of one too many 
representatives of employees. The defect could have been easily cured 
by the Chairman nominating the extra employees’ representative as 
substitute for an absent permanent member of the board, but this was 
not in fact done. Dixon J. took the view that the irregularity did not 
rob the body of its character of an industrial board, and that since the 
award clearly dealt with a matter within the scope of the board’s 
powers, it was saved by the privative clause.®7 


It cannot yet be said with confidence, then, that this aspect of 
Dixon J.’s views on Commonwealth privative clauses represents the 
view of the High Court as a body. However, with regard to the 
second part of his principles (privative clause to be taken into account 
in deciding what requirements of the legislation amount to essential 
conditions for valid action) one can much more confidently assert 
that his views represent the present attitude of the Court. Those 
judges who are prepared to go as far as Dixon J. on the first part of 
his principles certainly support him in this part. The joint judgment 
of Latham C.J. and Dixon J. (with which Rich J. and Williams J. 
expressed substantial agreement) in the Rent Controller Case®® ex- 
plicitly followed these principles: after stating that a privative clause 
prevents prohibition for procedural deficiencies where the tribunal is 
in substance dealing with a matter within its powers, they said®9: 
“But if, upon the construction of the legislation as a whole, it appears 


66. [1946] A.L.R. 106. Cf. McTiernan J. in R. v. Commonwealth Court of 
Conciliation and Arbitration, ex p. Grant (1950) 81 C.L.R. 27 at 55. 


67. Dixon J. and McTiernan J. were in a dissenting minority in this case. It is 
to be noted that s.16AV (3), introduced into the Conciliation and Arbitration 
Act in 1956 and renumbered s.60 (3), provides, with reference to the new 
Conciliation and Arbitration Commission: ‘‘An award shall not be called in 
question in any way on the ground that it was made by the Commission con- 
stituted otherwise than as provided by this act.’’ No doubt this represents 
an attempt by the legislature—which in view of its specific terms must surely 
be successful—to further strengthen the privative clause and to avoid such 
decisions as that in the Northern Colliery Proprietors’ Case. 


68. See n.58 supra. 


69. At 369. See also Starke J. in the same case at 376; Williams J. in the 
Northern Colliery Proprietors’ Case [1946] A.L.R. 106 at 118. 
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that the powers conferred upon the authority are exercisable in certain 
cases, and definitely that they are not exercisable in other cases, and 
that any attempt to exercise them was intended to be ineffective, then 
a provision taking away prohibition will not exclude the jurisdiction 
of this Court under s.75(v) in a case of the latter description: see 
R. v. Hickman, ex p. Fox.” 


It was this principle which led Dixon J. in R. v. Hickman, ex 
p. Fox,7° after his careful analysis of the operation of privative clauses, 
to join with the rest of the Court in granting prohibition in respect of 
an order of a war-time industrial board. The board was empowered 
to determine disputes in the coal-mining industry. The order in ques- 
tion in this case governed the wages of certain lorry drivers engaged 
in carting coal, the board taking the view that they were engaged in 
the coal-mining industry. Dixon J. came to the conclusion that the 
Regulations under which the board functioned did not give it power 
to determine conclusively the ambit of the expression ‘‘coal mining 
industry’, and that in this case its decision was wrong. A condition 
of the exercise of its powers was thus not fulfilled. 


So too the division of arbitral jurisdiction which existed under 
the Conciliation and Arbitration Act between the Arbitration Court 
and the Conciliation Commissioners was consistently treated by the 
High Court as a matter of absolute condition to which the privative 
clauses of the Act could have no application. Hear the voice of Dixon 
J.71: “. .. it is plain that the boundary between the power of the 
Arbitration Court and the power of the Conciliation Commissioners 
must be maintained absolutely and that the encroachment of one tri- 
bunal upon the province of the other must mean invalidity pro tanto. 
Otherwise there might be conflicting orders or awards of equal auth- 
ority upon the same subject. Conversely an erroneous decision by one 
of the tribunals that a matter lies outside its authority and is within 
the authority of the other can have no effect. The duty of a tribunal 
to exercise the jurisdiction thus erroneously declined remains impera- 
tive and may be enforced by mandamus. Otherwise the matter sub- 
mitted to the jurisdiction would remain without a valid determination. 
. . . The reason why prohibition and mandamus lie is because upon 
the interpretation to which they point the division of power is 
absolute and the two jurisdictions are at once mutually exclusive and 


70. (1945) 70 C.L.R. 598. Cf. R. v. Drake-Brockman, ex p. National Oil Pty. 
Ltd. (1943) 68 C.L.R. 51; R. v. Blakeley, ex p. Association of Architects, 
etc. (1950) 82 C.L.R. 54 (a mandamus case). 

71. R. v. Metal Trades Employers’ Association, ex p. A-E.U. (1951) 82 C.L.R. 
208 at 248-9. See R. v. Galvin, ex p. Metal Trades Employers’ Association 
(1949) 77 C.L.R. 432; R. v. Commonwealth Court of Conciliation and 
Arbitration, ex p. Ozone Theatres (Australia) Ltd. (1949) 78 C.L.R. 389 
(mandamus). 
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complementary. There can be no encroachment which is valid and no 
intermediate field of power allowed to remain mistakenly uncovered 
or unexercised. The general policy of the Act of conferring validity 
on determinations once they have been actually made and completed 
can have no application to such a situation.” 


Once the notion is accepted that a privative clause does not mean 
exactly what it says, the cogency of Dixon J.’s argument in this par- 
ticular instance is virtually irresistible. But it is obvious that there is 
no yardstick for measuring all Acts setting up tribunals with privative 
clauses in order to determine which specific provisions are intended to 
be imperative and which merely directory. The balance may be tilted 
very much to one side or to the other according to the subjective view- 
point of the individual judge. This approach may indeed largely can- 
cel out Dixon J.’s first principle that a privative clause should protect 
determinations made bona fide, relating to the subject matter of the 
legislation, and reasonably referable to the powers conferred on the 
tribunal. 


Conclusion. 

Privative clauses in the Commonwealth sphere should be given 
the full effect which their terms suggest: they should be construed as 
expressing an intention by Parliament to give the tribunals to which 
they apply conclusive authority to determine all questions arising in 
the exercise of their functions, including the extent of their own juris- 
diction, subject only to the limitation that they cannot validly exercise 
any authority which it is beyond the legislative power of the Federal 
Parliament to confer upon them, the enforcement of which limitation 
is the proper field of s.75(v) of the Constitution. So far as the doc- 
trine of the judicial power of the Commonwealth precludes tribunals 
from exercising judicial power this limitation may be very extensive: 
further clarification of that doctrine is vitally necessary. 

But privative clauses have not in fact received such a wide inter- 
pretation from the High Court. Dixon C.J. has gone far to develop 
a coherent theory for their application, but it is not clear to what ex- 
tent his views are accepted by the Court. In any case his principles 
allow considerable scope for individual differences in their application 
and for intrusion of subjective factors. In practice privative clauses 
have been given very little effect by the Court, and if we except the 
judgments of Isaacs J., in few cases have they been treated as decisive, 
or even as of supporting weight, in leading to a conclusion that man- 
damus or prohibition should be refused. 72 The cumulative effect of 


72. Dixon and McTiernan JJ. (dissenting) in R. v. Drake-Brockman, ex p. 
Northern Colliery Proprietors’ Association [1946] A.L.R. 106; Latham C.J. 
in R. v. Blakeley, ex p. Australian Theatrical and Amusement Employees’ As- 
sociation (1949) 80 C.L.R. 82; McTiernan J. and Fullagar J. in R. v. Com- 
monwealth Court of Conciliation and Arbitration, ex p. Grant (1950) 81 

C.L.R.; Dixon J. (dissenting) in R. v. Metal Trades Employers’ Federation, 

exp. AB. (1951) 82 CER... 208. 
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the cases is such that it is difficult to imagine the High Court being 
able to adopt the principle which it has been submitted should be 
applied to privative clauses. No such consideration inhibits the Privy 
Council, however, which has never been asked to consider the effect of 
a Commonwealth privative clause. Without some reversal of the trend 
by the Privy Council (I do not suggest that this is likely) there seems 
little chance of the Federal Parliament being able to escape from the 
trammels of stare decisis except by a greater use of more specific priva- 
tive clauses such as that enacted in s.16AV(3) of the Conciliation 
and Arbitration Act.73 It may, however, be interesting to speculate 
on the effect which might be given in this context to the recent decision 
of the House of Lords in Smith v. East Elloe Rural District Coun- 
cil,74 where a majority of the House gave the widest possible operation 
to a privative clause in quite general terms. 


The obstacles seen by the High Court in the way of giving priva- 
tive clauses their full operation (subject to the constitutional limita- 
tion mentioned above) are not due solely to the presence of s.75(v) 
in the Constitution. In fact they are largely common to the construc- 
tion of privative clauses wherever they may appear, as I showed in 
my previous article. Dixon C.J. has clearly recognised the irrelevance 
of s.75(v) to this particular problem. But it is difficult to avoid the 
impression that other judges have not seen the problem in quite the 
same light. One gets the feeling that the very presence of s.75(v) in 
the Constitution has led to a narrow view being taken both of positive 
provisions in legislation conferring powers on special tribunals and of 
negative provisions like privative clauses even in cases not involving 
“constitutional’’ excess, just as one gets the feeling that the very 
presence of s.75(v) in the Constitution has led to the extension of 


the writ of prohibition to cover most of the ground of the writ of 
certiorari.75 
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73. See n.67 supra. 


74. [1956] A.C. 736. See de Smith, The Abuse of Statutory Powers, (1956) 
Public Law 233. 
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HIRE-PURCHASE LEGISLATION IN QUEENSLAND 


The inexhaustible appetite of the public for consumer goods, 
and the necessity for satisfying that appetite by credit financing, have 
led in Queensland, as elsewhere, to an enormous growth in ‘‘cash 
order’ transactions and sales of chattels by instalments. Both these 
means of credit financing have been subjected to legislative interven- 
tion, the former by the Cash Orders and Hire-Purchase Agreements 
Regulation Act of 1946, and the latter by the Hire-Purchase Agree- 
ment Acts 1933 to 1946. Yet despite the volume of hire-purchase 
transactions, judicial exposition of the hire-purchase legislation in 
Queensland is very scanty. ‘The purpose of this paper is to examine 
this legislation, and to proffer some comments on its more distinctive 
features. The paper is not concerned with the general law affecting 
hire-purchase agreements, nor even with the Queensland legislation in 
so far as it is common to that obtaining in England or in the other 
States. 





The definition of a Hire-Purchase Agreement. 
The Act particularises four types of agreements as hire-purchase 
agreements: 





(a) A letting of goods or chattels with an option to purchase. 
This clause simply formulates the essential conception of a hire- 
purchase agreement in the strict sense, the Helby v. Matthews! 
type of agreement, in which there is a combination of a bailment 
locatio ret with a binding offer to sell by the bailor, dependent on pay- 
ment of the total amount of instalments of hire and on the fulfilment 
of other conditions imposed by the bailor; and in which the bailee is 
granted a correlative option to purchase by fulfilling the imposed con- 
ditions, or the right to return the object to the bailor. 


(b) An agreement for the payment of goods or chattels by 
instalments. This provision is prima facie wide enough to cover the 
case where the property passes to the purchaser absolutely at the time 
of the agreement, as well as situations in which the passing of the 
property is deferred. In particular it seems capable of covering lay- 
by transactions, in which the property in the goods passes to the 
purchaser while the possession remains with the vendor. Indeed the 
use of the word “‘payment”’ instead of “‘purchase’’ might suggest that 
the only agreements intended to be affected were those where the 
property was to be regarded as having passed. It is submitted, how- 
ever, that the prima facie effect of the provision must be cut down by 










[1895] A.C. 471. 
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a consideration of the purpose and scope of the Act itself so as to 
cover only contracts of sale of goods or chattels on terms that the 
possession shall pass immediately, whilst the property in the goods 
shall not pass until all instalments have been paid. The following 
considerations may be raised in support of this view: 


(1) The Act grants a right in equity to the hirer in or in respect 
of the goods and chattels or the value thereof comprised in the hire- 
purchase agreement based on the payments and/or instalments made 
by the hirer thereunder. (S. 3 (3)). In acase where the property in 
the goods passes immediately to the purchaser, it seems unnecessary 


to give him the limited interest in the goods contemplated by this 
section. 


(11) The stringent limitations on the powers of the owner on 
default by the hirer imposed by S. 4 are all directed to the adjust- 
ment of rights upon the retaking of possession of the goods. They 
seem clearly to envisage only a situation in which the hirer has orig- 
inally taken possession of the goods. 


(111) Where at least fifty per cent. of the purchase price has been 
paid in the case of an agreement or agreements covering more than one 
article, provision is made that certain chattels shall become the 
property of the hirer either as a result of an arrangement between the 
owner and the hirer or as a result of a court order. It seems plain 
that the legislative intent was that until such arrangement or order 
the property in the goods could not have passed to the hirer. 


(iv) Similarly, the provision in $.4(4) (b) for the application 
of the proceeds of any sale or re-hiring of chattels seized by the owner 
in payment of the unpaid balance of the moneys which would have 
been payable under the hire-purchase agreement by the hirer to entitle 
him to the full ownership of the chattel seems to contemplate that the 
full ownership of the chattels could not have passed to the hirer prior 
to the payment of all the instalments. 


If the provision is read down in the manner suggested, it will 
be found that it still covers such agreements as those in Lee v. Butler? 
and McEntire v. Crossley Brothers3, to which the term “‘hire pur- 
chase agreement”’ has been traditionally, though loosely, applied. 


(c) Any agreement for the hiring of goods and chattels with or 
without expressly giving the hirer an option of purchase of such goods 


[1893] 2 QB. 318. 
[1895] A.C. 457. 
Halsbury, 2nd ed., Vol. 16, p. 506. 


hr W PDO 








58 The University of Queensland Law Journal 

and chattels whereby the owner agrees to let to the hirer such goods 
and chattels for a defined period as set forth in the agreement during 
which period prescribed instalments are therein payable by the hirer 
(the total of which including any deposit amounts approximately to 
the value of the goods and chattels so hired) and at the termination 
of which period such agreement allows the hirer of such goods and 
chattels to continue the hiring thereof subject to the payment of a 
nominal rent only. 


It may be said of traders, as of taxpayers, that they are free, if 
they can, to make their own arrangements, so that their cases may fall 
outside the scope of the hire-purchase Acts. The above-quoted defini- 
tion was designed to deal with one such arrangement, whereby the 
hirer acquired, not an option to purchase, but a right to a perpetual 
hiring upon payment of a nominal annual rental if demanded—which 
presumably it never would be. In Walsh v. Industrial Acceptance 
Corporation Ltd.® this extension of the definition of hire purchase 
agreements was applied to an agreement which obviously fell squarely 
within its provisions. But the ingenuity of draftsmen is inexhaus- 
tible: and it was obviously thought necessary to provide some blanket 
clause by which all attempts to evade the Act would be blocked. Hence 
the enactment of the following definition. 


(d) Any scheme or device wholly or partly in writing on or in 
connection with the sale or agreement for sale of goods and chattels 
or with the intended or future sale thereof which in the opinion of the 
Court is intended to give to the owner security for the payment of the 
purchase money or any part or instalment thereof and whether 
referred to as rent or hire or otherwise by retaining or attempting to 
retain the property in such goods and chattels in the owner until due 
and full payment of such purchase money or part or instalment 
thereof or until any later time. 


A learned author has expressed a doubt whether, as a matter of 
law, this definition can extend the scope of transactions affected by the 
legislation.© Would it cover, for example, a sale of the goods with a 
bill of sale back to the vendor to secure payment of the price? Pre- 
sumably not, since in that case there would be no retention of the 
property in the owner nor attempt thereat. Again, it is submitted that 
it would not cover the case where an option to purchase is given by a 
distinct document from that recording the hiring agreement, since here 
there is no agreement for sale, nor any intended or future sale.” 

5. [1936] St.R.Qd. 275. 

6. Else-Mitchell: Hire-Purchase Law, 2nd ed., p. 116. The Queensland definition 
has been adopted in the part of the New South Wales Hire-Purchase Agree- 
ments Act 1941-55 relating to Minimum Deposits. 


7. Such an arrangement would not fall within category (a), since the letting is 
not with an option to purchase. 
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2. Hire-Purchase Agreements and Bills of Sale. 


Since McEntire v. Crossley Brothers® it has been settled law 
that a hire-purchase agreement, under which the property in the goods 
does not pass until final payment and the seller has a right to retake 
possession on default in payment, is not a bill of sale. There are, 
however, cases in which transactions couched in the form of hire pur- 
chase agreements have been held to be in substance assurances of 
chattels by way of security for the payment of money, and hence to 
be caught by the bills of sale legislation. In Queensland the question 
whether or not a hire purchase agreement constitutes a bill of sale 
depends upon the interpretation of the term ‘Bill of Sale’’ contained 


in the Bills of Sale and Other Instruments Act 19559 §.6(5) pro- 
vides: 


Every hire-purchase agreement with respect to any chattels (ex- 
cepting every hire-purchase agreement where the owner is a person 
who ordinarily sells, or hires under hire-purchase agreements, chattels 
of the same class and the agreement is made in the ordinary course of 
his business) shall be deemed to be a bill of sale within the meaning 
and for the purposes of this Act. 


This provision divides hire-purchase agreements into two classes: 
those where the owner is a person who ordinarily sells, or hires under 
hire-purchase agreements, chattels of the same class and the agreement 
is made in the ordinary course of his business; and those where the 
owner is not such a person, or the agreement is not made in the 
ordinary course of his business. With respect to this latter class, hire- 
purchase agreements are deemed to be bills of sale. It is trite law that 
one of the major factors leading to the development of the modern 
hire-purchase system was the desire to avoid the registration provisions 
of the bills of sale legislation, with its adverse effect on the credit of 
the grantor. The seller of goods on time payment who transferred the 
property in the goods to the buyer by a contract of sale, and received 
back a bill of sale by way of security, had a security over the goods 
for payment of the price which was just as effective as the rights 
possessed by the owner in a hire-purchase agreement; whilst the posi- 
tion of the buyer, who had the use of the goods before paying the full 
price, was no different under either transaction, except so far as the 
question of publicity was concerned. The effect of this provision 
equating private hire-purchase agreements with bills of sale will doubt- 
less be that private time-payment transactions will not be entered into 


8. Supra. 


9. For a general discussion of this Act, see Cross: Bills of Sale and Other Instru- 
ments Act, 2 U.Q.L.J. 304. 
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through hire-purchase agreements at all, but only through bills of 
sale, since the limitations on the rights of the grantee of a bill of sale 
to seize and sell upon default (S.45) are not nearly so drastic as those 
imposed by the Hire-Purchase Agreements Acts on the owner. 





It is a nice question whether the exception of what might be 
termed traders’ and financiers’ hire-purchase agreements means that 
they are to be deemed, not to be bills of sale, or simply that no pre- 
sumption in relation to them is asserted. In either case, if the defini- 
tion of hire-purchase agreements is read in the manner already sug- 
gested, it seems clear that such agreements without more will not be 
classified as bills of sale. In none of the four categories is the property 
conveyed to the person in possession of the chattel during the term of 
the agreement, and the licence to seize can only operate so as to 
empower the owner to resume possession of his own chattels; whilst 
‘the Bills of Sale Act relates to assurances or assignments or rights to 
seize given or conferred by the person who owns the property’’.'° 





There are, however, several transactions which take the form of 
hire-purchase agreements to which the bills of sale legislation has been 
held applicable, as in Maas v. Pepper"! and Price v. Parsons.'2. There 
seems no reason to suppose that the position would be any different 
under the Queensland legislation.'3 





The Interest of the Hirer. 
Prior to the exercise by the hirer of the option to purchase, or the 
payment of all the instalments in the case of agreements for the pay- 
ment of goods by instalments, does the contract create merely a bail- 
ment for reward, or does it also confer on the hirer an interest in the 
goods? And if the latter, what is the nature of this interest? Belsize 
Motor Supply Co. v. Cox'4 and Whiteley Ltd. v. Hilt'® are auth- 
orities for the view that the hirer acquires an interest in the goods 
themselves, which may be passed on to a third party, so that credit 
must be given to him for the amounts paid to the owner by the hirer 
when the owner sues the third party in conversion. On the other hand 
authorities exist which assert that the agreement in itself does not con- 
fer any property or interest upon the hirer.'16 Dean’s view'7 is that 


10. McEntire v. Crossley Brothers (supra), per Lord Herschell at p. 462. 

Pi. 2905) AC. 102. 

b2. 22 CLR: 352. ; 

13. For a careful examination of several typical transactions see Dean: Hire-Purchase 


Law in Australia, pp. 34-51. 
14. [1914] 1 K.B. 224. 
15. [1918] 2 K.B. 808. 
16. For example, Australian Guarantee Corporation Ltd. v. Balding, 43 C.L.R. 
140 at 152. 
7. Sapra at p. 5. 
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the hirer takes no interest of any kind in the goods, but merely a con- 
tractual right against the owner, for breach of which he may recover 
damages. Until he elects to exercise his option he is a bailee paying an 
agreed sum as hire for specified periods, and may never elect to become 
anything more. 





In Queensland, the question is complicated by what was doubt- 
less intended to be a key provision of the Act, whereby a right in 
equity was conferred on the hirer. The provision reads: 





Subject to this Act, the provisions of this Act shall, notwith- 
standing any law to the contrary, be read and construed as granting a 
right in equity to the hirer in or in respect of the goods and chattels 
or the value thereof comprised in the hire-purchase agreement based 
on the payments and/or instalments made by the hirer thereunder, 
and a right of relief to the hirer in accordance with this Act. 





Apart from the Act, a hirer obtained no right in equity in 
respect of the goods. It may be that in certain circumstances he would 
obtain equitable relief from forfeiture upon breach of the terms of the 
agreement. If it is assumed that the decision in Stockloser v. Johnson's 
is applicable to hire purchase agreements, then the court would have 
power to give relief against the enforcement of forfeiture provisions, 
although there was no sharp practice by the owner, and although the 
hirer was not able to find the balance. It would, however, have to be 
shown that the retention of the instalments was unconscionable, and 
as Somewell L.J. pointed out, where instalments are to be paid over 
a period in which the hirer has the use or the benefit of the subject 
matter, the burden of showing unconscionability is not a light one.'9 
















In E. G. Eager & Sons Ltd. v. Grant 2° it was argued that S.3 
(3) created a continuing right of redemption in the hirer, so that 
redelivery to the hirer could be ordered in circumstances which fell out- 
side the particular provisions enacted to deal with the question of the 
right to redelivery. The Full Court rejected this contention. Graham 
A.J. stated: 











“It is also to be noted in this connection .. . that $.3(3) of the 
Act is enacted subject to a double limitation—in its opening words 
“Subject to the Act’, and in its closing provision for a ‘‘right of relief 
to the hirer in accordance with this Act’’,—thus, in my opinion, limi- 
ting the equity of redemption created by that subsection to the terms 
provided in S.4(2) of the Act.” 


18. [1954] 1 QB. 476. 
19. See Diamond: Equttable Relief for Hire-Purchaser, 19 M.L.R. 498. 
20. [1938] St.R.Qd. 13. 
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It is somewhat difficult grammatically to read this closing pro- 
vision as a limitation on the grant of a right in equity; nevertheless it 
seems tolerably clear that the nature and effects of this right in equity 
and of the right to relief must be found within the words of the Act 
itself. We may then regard the rights afforded as the following: 


(a) A right in the hirer after default and repossession by the 
owner to tender the amount owing to the owner or to tender perform- 
ance of any other promise for the breach of which the chattels were 
retaken, and thereupon to redeem the chattels and become entitled to 
take possession of them and/or to continue in the performance of the 
hire-purchase agreement as if no default had occurred. (S.4(2)). 


(b) A right to be paid part of the proceeds of any sale or of re- 
hiring of any chattels seized, in accordance with the formula 
M-(P-V), where M represents the total amount of the moneys paid 
and the value of any other consideration provided by the hirer, P rep- 
resents the purchase price (as defined in S$.2), and V represents the 
value of the goods as shown by their sale or rehiring, less the expenses 
of repossession and re-sale or re-hiring.2! (S.4(4) ). 


It is important to notice that these provisions only cover the case 
where the hirer has made default, and the owner has consequently 
made use of the procedure laid down in §.4. What, then, is the posi- 
tion where the agreement is terminated by the hirer without default? 
It seems anomalous that the hirer should be afforded certain rights 
when he makes default under an agreement, and have no rights when 
he observes his agreement; yet so it appears to be. 


4. Control by the Court over Hire-Purchase Agreements. 


The extensive control of the court22 over hire-purchase agree- 
ments arises from three sources: 


(a) The Mortgagors and Other Persons Relief Acts, 1931 to 
1943, which provide relief for hirers from the terms and conditions 
of their agreements in circumstances of economic hardship. 


(b) The Money Lenders Acts, 1916 to 1946. The object of 
this legislation is ‘‘to confer a remedy where through oppression, abuse 
of power or the unfair taking advantage of the necessities of another, 
that other has entered into an agreement the terms of which are harsh 
and such as would be an affront to the conscience of an honest and 


This is the notation used by Dean and Else-Mitchell for the calculation of the 
purchaser’s equity. It gives the same result mathematically as a calculation 
according to the terms of S.4(4). 


The demarcation of jurisdiction between the Supreme Court and the Magis- 
trates Court varies with each of the three Acts considered. 
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right-thinking person’’.23 It is designed to do what the Chancery 
refused to do—to mend a man’s bargains.24 Hence it is appropriate 
where complaint is directed at the terms of the agreement, since it 
enables the court inter alia to reopen the transaction and take an ac- 
count between the parties thereto; though it is not appropriate where 
the complaint is directed at the conduct of the owner antecedent to the 
making of the agreement.25 


It should be observed that the definition of “‘hire-purchase 
agreements’ for the purposes of these two Acts is not so extensive as 
in the Hire Purchase Agreement Acts. 








































(c) The Hire-Purchase Agreements Act. The terms in which 
the power of review is granted seem to confer a very far reaching 
degree of control upon the Court. By S.4(8) the hirer may appeal to 
the court for an order in respect of any of the matters hereinbefore 
mentioned relating to the hire-purchase agreement; and by S.4(9) 
the Court has power to review the account rendered by the owner after 
the sale or re-hiring of chattels seized, or any other matter being the 
subject of appeal to the court, in favour of or against either party and 
to decide the questions at issue and to give judgment for either party 
for such amount or otherwise make such order as it shall think fair 
and equitable under the circumstances. Nevertheless the Court has 
given a restricted interpretation to them. In E. G. Eager and Sons Ltd. 
v. Grant26 it was held that the power given to the Court under S.4 
(9) does not authorise the making of an order which permits a hirer 
of a re-possessed chattel to redeem it on terms more favourable than 
those specifically provided by S.4(2) of the Act; and in O’Brien v. 
Budds?7 Webb C.J. stated: 





“If chaos is to be avoided in the administration of this Act, I 
think we must hold that the Legislature did not intend that when the 
Owner proceeds under one provision which amply safeguards the 
hirer’s interest, the latter should be at liberty to proceed under another 
independent provision for a different remedy. Like other Acts speedily 
enacted to meet emergency conditions, the full scope and consequences 
of which cannot be foreseen, this Act contains a number of provisions 
in wide general language designed, no doubt, to cover every possible 
contingency. Such provisions are sometimes difficult to reconcile with 
other more specific provisions in the Act. On some such general pro- 





Bigent v. Drummond (1955) 71 W.N. (N.S.W.) 242 per Maguire A.J. 


24. ‘‘The Chancery mends no man’s bargains’’: Lord Nottingham in Maynard v. 
Moseley (1676) 3 Sw. 655, 


Bigent v. Drummond, supra. 
Supra. 
[1942] St.R.Qd. 243. 
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visions reliance is placed by the respondent in this case. These general 


provisions, however, do not derogate from the special provisions such 
as S.4(1) (e)”’. 


The Full Court accordingly held that a Magistrate had no juris- 
diction to order the return of a motor car to the hirer after it had been 
duly repossessed by the owner, and the owner had proceeded by way 
of valuation to enforce his rights under $.4(1) (e). 


Since the grant of a power of review is contained in the section 
regulating the power of the owner on default by the hirer, it may be 
argued that the Court's power only extends to a review of the manner 
in which the owner exercises the rights conferred on him. Some of 
these rights are obviously given in terms which are absolute and permit 
no review, such as the power to enter upon any land; the power to 
seize and take possession of the chattels; and the power to remove 
them. But the exercise of other powers can be scrutinised by the 
court, and if necessary reviewed. Such are the question of the reason- 
ableness of the terms and conditions of the sale or re-hiring: of the 
reasonableness of the sum representing the price which the goods might 
be expected to have realised (in the case where the owner does not sell 
or re-hire) ; whether expenses incurred for the purpose of making the 
chattels saleable have been reasonably incurred; and whether the valu- 
ation of the chattels has been fairly made by the owner. In these 
cases it is specifically provided that an appeal may be made to the 
court, and the purpose and limits of the court’s intervention can be 
readily seen. Beyond this, however, the court’s power does not seem 
to extend; and it may be suggested that the general language used in 
S.4(8) and S.4(9) is only employed ex mayori cautela to cover 
similar questions which may arise and be readily susceptible to a review 
by the court. 


5. Conditions Warranties and Representations. 

In Felston Tile Co. Ltd. v. Winget Ltd.2® it was stated, obiter, 
that a hire-purchase agreement was a contract of sale under the Sale 
of Goods Act, and that therefore the implied conditions and warran- 
ties laid down in that Act applied unless excluded by the contract. 
Lowe J. refused to follow this view in Wood’s Radio Exchange v. 
Marriott2® since although the owner agreed to sell in a strict hire- 
purchase agreement, the hirer did not agree to buy. It is only on the 
exercise of the hirer’s option to purchase that the contract of hire be- 
comes a contract of sale, and therefore the provisions of the Sale of 
Goods Act do not apply until that option is exercised. The opinion 


28. [1936] 3 All E.R. 473. 
29. [1939] A.L.R. 409. 
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of Lowe J. seems to be more in accord with the decision in Helby v. 
Matthews?° and has been generally approved. 


In the case of agreements for the payment of goods or chattels 
by instalments, there seems to be no reason why they should not be 
classified as ‘‘agreements to sell’’ under the Sale of Goods Act 1896, 
S.4(3), so that the implied conditions and warranties of that Act be- 
come applicable unless excluded.3' If, then, the implied conditions 
and warranties are different in the case of a contract of sale from those 
in a contract of hire, it would seem that one set of implied conditions 
and warranties is applicable in the case of an agreement for the pay- 
ment of goods and chattels by instalments, and another set in the case 
of a strict hire-purchase agreement; and even in this latter case, that 
the implied conditions and warranties will be of one form whilst the 


hire continues and of a different form when the option to purchase is 
exercised .32 


If Karflex Ltd. v. Poole33 is correctly decided34 (it has been fol- 
lowed in Warman v. Southern Counties Car Finance Corpn. Ltd.35), 
then at least so far as the implied condition as to title is concerned 
there is a difference in the case of a strict hire purchase agreement from 
that of a contract of sale of goods. In those cases it was held that it 
is an implied condition of a hire-purchase agreement, that the persons 
letting the chattel are the owners of it at the date when the agreement 
is entered into, and not merely that they will become the owners be- 
fore the option to purchase is exercised: whereas in the case of an 
agreement to sell, the implied condition is that the seller will have a 
right to sell the goods at the time when the property is to pass.36 


Perhaps the most confused question is as to the nature of the 
implied term of fitness, where the hirer relies upon the owner's judg- 
ment. In the case of a sale of goods, there is an implied condition 
that the goods shall be reasonably fit for the particular purpose for 
which the buyer makes it known to the seller that they are required.37 
In the case of hire, Paton3® distinguishes three views as to the nature 
of the implied term: 


30 Supra at p. 477. 

31. Unless perhaps S. 61 (4) of the Sale of Goods Act excludes such transactions, 
or certain types of them. 

32. See Paton: Batlment in the Common Law, at p. 321. 

33. [1933] 2 K.B. 251. 

34. It has been strongly criticised by Dean, at p. 115. 

35. [1949] 2 K.B. 576. 

36. Sale of Goods Act, 1896, S.15 (1). 

7. Sale of Goods Act, §.17 (1). 

38: Op. at: at p.. 292. &. 
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(a) the owner is under a duty to take reasonable care to make 


the res reasonably safe for the purpose for which he knows that it 
has been hired: 


(b) the owner is under a duty to supply a res that is reasonably 
safe, the only defence being that the defect is a latent one which could 
not be discovered by any care or skill: 


(c) there is an absolute guarantee of fitness. 


Paton leans in favour of this third view. The question is how- 
ever now set at rest in Queensland so far as hire-purchase agreements 
made after Ist March, 1947, are concerned, by the provision in S.7A 
that an absolute condition is implied, provided the goods are of a 
description which it is in the course of the owner’s business to supply. 
This implied condition is therefore the same as the implied condition 
of fitness under the Sale of Goods Act. 


Under S.7B, in the case of hire-purchase agreements made after 
Ist March, 1947, the breach of any condition by the owner must be 
treated by the hirer as a breach of warranty only, after six months 
from delivery of the goods, unless it is otherwise agreed. 


The question of contracting out of the implied conditions and 
warranties is bound up with the matter of representations, to which 
attention may now be directed. “Two questions seem to arise. First, 
there is the question of the circumstances in which liability is imposed 
for misrepresentations; and secondly there is the question of the 
efficacy of attempts to avoid this liability. 


(a) The imposition of liability. Where only two parties are 
concerned in a hire-purchase transaction, their rights and liabilities for 
misrepresentations will depend upon whether the representation 
formed a term of the agreement, and whether it was made innocently 
or fraudulently, in accordance with the settled law on this subject. 
But in the common situation where a trader does not hire or sell the 
goods directly, but makes use of the services of a finance company, 
the matter becomes more complex. Any representations or warranties 
made or given by the trader or his agents, so long as they are not 
inserted in the final contract, will not bind the finance company at 
all, unless the hirer can discharge the difficult task of proving that the 
trader was himself the agent of the finance company. Has the hirer, 
then any remedy against the trader for breach of warranty? In Brown 
v. Sheen &% Richmond Car Sales Ltd.39 the defendant car dealers rep- 
resented to the plaintiff that a car was in perfect condition. The defen- 
dant sold the car to a finance company, and that company let it to 


395” $1950) PAM ER. TLOZ. 
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the plaintiff under a hire-purchase agreement. Since the plaintiff was 
induced by the warranty to enter into the hire purchase agreement, 
and he paid a larger sum under the hire purchase agreement for the 
car than it was worth and he would have paid if the warranty had 
not been given, Jones J: gave judgment in his favour for the difference 
between the value of the car at the date of the hire-purchase agree- 


ment, and the value it would have had if it had answered to the war- 
ranty.4° 


By S.7(1) of the Act, a statutory liability is imposed on the 
owner for representations made by persons other than his agents. The 
owner is made “‘legally liable’ for every representation, promise, or 
term made or offered to the hirer at any time within six months prior 
to the making of the hire purchase agreement by any person who shall 
have offered or agreed to let or sell to the hirer, or obtained or received 
from the hirer an application or order for the letting or sale to the 
hirer. Every such representation etc. is made binding in law as well 
upon the representor as upon the owner. What the effect of being so 
made ‘‘legally liable’’ may be is nowhere indicated; presumably the 
owner is made vicariously liable as if he had made the representations 
himself, and the consequences are left to the operation of the general 
law as to representations. A defence is provided if the owner and the 
representor can satisfy the court that they were not at any time during 
the period acting in concert either in relaion to the making or offering 
of any such representation, promise, or term or in relation to the let- 
ting or sale; though why the representor should be excused in such 
circumstances it is somewhat difficult to see. 


(b) Contracting out of liability. S.7C of the Act avoids three 
types of agreements between the owner and the hirer. 


(i) An agreement that any condition or warranty expressed or 
implied by law upon the letting or sale of the chattel concerned shall 
not be legally binding as against the owner. 


What is meant here by the words “implied by law’’? If they 
mean ‘‘implied by the Hire-Purchase Agreement Acts’’, then the only 
implied condition is as to fitness.4' If they mean, “implied by the 
common law and any applicable statute law’’, then the power of the 
owner to contract out of liability seems to be very seriously curtailed; 
he would not be able even by express agreement to modify or extin- 


40. This decision was followed in Shanklin Pier Ltd. v. Detel Products Ltd. 
[1951] 2 K.B. 854 Irwin v. Poole (1953) 70 W.N. (N.S.W.) 186. 


41. Even this particular condition would not be implied when the transaction was 
effected through a finance company. The knowledge imparted to the trader 
of the particular purpose for which the chattel was required would not be 
imputed to the finance company. 
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guish the implied conditions or warranties. It is suggested, however, 
that the provision should be read in a quite different manner. The 
first task is to determine in any particular case what are the conditions 
and warranties expressed or implied by the agreement of the parties. 
Then the provision merely avoids any attempt to exempt the owner 
from any liability which may arise from the existence of these condi- 
tions or warranties. 


(11) An agreement that any condition agreed upon verbally or 
in writing, or warranty given verbally or in writing by the owner or 
his agent in the course or for the purpose of bringing about the sale 


or letting of the chattel concerned shall not be legally binding as 
against the owner. 


(i) An agreement that any representations, promises or terms 
made or offered to the hirer concerned for which representations, 
promises or terms the owner shall by law be declared to be legally 
liable, shall not be legally binding as against the owner. 


Provision (iii )clearly is to be read with S.7(1). The combined 
effect of provisions (ii) and (iii) therefore is that terms exempting 


the owner from liability are avoided whether the representations were 
made by the owner or his agent, or whether they were made by a 


third person in such circumstances that the owner is made vicariously 
responsible for them. 


Finally, it is provided in S.8 that no term of any agreement shall 
prevent a hirer from claiming or being awarded damages or any other 
relief for fraud or misrepresentation of the owner or any person acting 


or purporting to act on behalf of the owner in connection with any 
transaction of hire purchase. 


The legislature has obviously attempted to cast the net widely, 
but some doubts may be felt as to the complete efficacy of these pro- 
visions. In particular it may be questioned whether S.7, which was 
inserted shortly after the decision in Australian Machinery Co. Pty. 
Ltd. v. Hudson42 has remedied the defect disclosed thereby. In that 
case an agreement relating to the hiring of a tractor contained acknow- 
ledgments by the hirer that he had thoroughly examined the goods; 
that he depended entirely on his own judgment; that he had not been 
induced to sign the agreement by any representations of the owner or 
his agents; and that the agreement embodied the entire terms, induce- 
ments and representations. The Full Court held (Webb J. dissent- 


42. [1939] St.R.Qd. 168. 
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ing) that these clauses excluded any verbal collateral warranty that 
the tractor would do all classes of logging in any country about 
Innisfail. “The reasons for the court’s decision are not clearly ex- 
pressed, but the relevant principles are well settled. Where the parties 
to a contract have not expressed all the terms of their agreement in 
writing, parol evidence may be admitted to complete the written con- 
tract. But parol evidence is not admissible to contradict, alter or vary 
a written instrument; and hence if parties expressly stipulate that the 
written agreement embodies the entire terms and representations, this 
will exclude everything extraneous to the written agreement (though 
not of course implications arising on the construction of the agreement 
itself) .43 


‘There seems to be nothing in Ss.7 and 8 to affect these principles. 
‘Those sections are directed at avoiding agreements exempting the 
owner from liability for representations made by him in the hire pur- 
chase agreement itself or in the course of bringing about the sale or 
letting of the chattel, and representations for which he is made respon- 
sible; but they do not touch acknowledgments contained in hire pur- 
chase agreements that no representations were made to bring about the 
agreement; and that all conditions and warranties are embodied in 
the agreement. It seems therefore, that the owner can still contract 
out of liability, not directly by exemption clauses, but indirectly by 
clauses containing acknowledgments so expressed as in effect to exempt 
the owner from liability for misrepresentations. 


The Assignment of Rights. 

There seems to be no reason to suppose that the general rules as 
to the assignability of rights under hire purchase agreements are any 
different in Queensland. The owner’s right to receive the hire pay- 
ments may be assigned in the same manner as any other chose in 
action; and there is nothing to prevent the assignment by the owner 
of the property in the goods, though it seems that such an assignment 
would come within the purview of the Bills of Sale Act.44 The 
owner's right to enter and repossess is however a personal right and 
hence not assignable, in the absence of an agreement to the contrary. 
Again, it is clear from Whiteley Ltd. v. Hilt45 and Carter v. Hyde+® 
that the hirer is free, in the absence of a clause negativing power to 


43. Hart v. MacDonald 10 C.L.R. 417; Criss v. Alexander (1928) 28 S.R. 
(N.S.W.) 297; Hope v. R.C.A. Photophone of Australia Pty. Ltd, 59 
C.L.R. 348. 


Re Isaacson [1895] 1 Q.B. 333. 
Supra. 
33 GER, 195. 
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assign, to transfer his right to possession and his option to purchase. 
The effect of a clause negativing the power to assign need not be con- 
sidered here. 


The only question peculiar to Queensland in this connection is 
whether the statutory rights afforded to the hirer are assignable. Does 
the assignee of the hirer acquire the hirer’s right in equity in respect 
of the goods? Is he entitled to the statutory relief in case of default 
in observance of the terms of the agreement? Is he entitled to seek a 
review by the Court? 


The first point to notice in answer to these questions is that the 
statutory definitions of ‘“‘owner’’ and “‘‘hirer’’ cover only the person 
letting or selling a chattel to another under a hire purchase agreement, 
and the person to whom the chattel is so let or sold; whereas in 
England and in other States the statutory definition expressly includes 
their assigns.47 Despite this omission, however, it is suggested that 
these rights of the hirer are assignable. Adapting the language of 
Swinfen Eady M.R. in Whitely Ltd. v. Hilt,48 it may be said that 
there is no reason whatever for supposing that there is any personal 
element in such rights, or that it would make any difference to the 
owner by whom the statutory rights were enforced. The various 
rights afforded to the hirer by statute are superimposed on those 
created by the agreement, and if the rights under the agreement itself 
are assignable, it seems that the additional statutory rights are like- 
wise assignable. 


KEVIN RYAN* 


47. (Eng.) Hire Purchase Act, 1938 (as amended by Hire-Purchase Act, 1954) 
S.21; (N.S.W.) Hire-Purchase Agreements Act, 1941-1955, S.2. 


48. Supra, at p. 818. 
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LEGAL LANDMARKS, 1955-1956 
CONSTITUTIONAL AND ADMINISTRATIVE LAW 


Exclusiveness of Judicial Power of the Commonwealth. 


The doctrine of separation of powers was carried a big step fur- 


ther by the High Court in R. v. Kirby, ex p. Boilermakers’ Society of 
Australia.’ It has been settled doctrine since Alexander’s Case2 that 


judicial power, unlike legislative and executive powers under the 
Federal Constitution, is exclusive in the sense that it can validly be 
exercised only by courts of the kind mentioned in S.71 of the Con- 
stitution, composed of persons appointed in accordance with the pro- 
visions of §.72, which have been construed to require life tenure. No 
comprehensive definition of judicial power has ever appeared, for the 
evident reason that it is conceptually impossible to draw any clear 
dividing line between judicial and other powers. But ever since 
Alexander's Case it has been assumed by all concerned, including the 
High Court in many cases, that a body established for special non- 
judicial purposes, in particular the Commonwealth Court of Concilia- 
tion and Arbitration, can validly be given judicial powers if it is con- 
stituted as a Federal court and its members appointed in accordance 
with §.72. The High Court has now decided, by a four to three 
majority, that this assumption has been incorrect and that the judicial 
power of the Commonwealth is exclusive in a stricter sense: bodies 
established primarily for non-judicial purposes, whether called courts 
or not, and whether composed of persons appointed in accordance 
with §.72 or not, cannot be given judicial powers, and conversely 
Federal courts cannot be given non-judicial powers. The Boiler- 
makers’ Case thus marks a change in the policy of the High Court like 
the Engineers’ Case,? with this difference, that the particular issue had 
never before been squarely presented. to the Court, so that what was 
overruled was an assumed principle rather than any fully considered 
judgment of the Court. 


The actual decision in the case involved a finding that SS.29A, 
29(1)(b) and (c) of the Conciliation and Arbitration Act 1904- 
1952 were invalid. These provisions gave the Arbitration Court 
power, in case of breach or non-observance of any order or award of 
the Court or a Conciliation Commissioner, to order compliance there- 


1. [1956] A.L.R. 163. 


Waterside Workers’ Federation of Australia v. Alexander (1918) 25 C.L.R 
434, 

3. Amalgamated Society of Engineers v. Adelaide Steamship Co. (1920) 28 
CE, 929. 
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with and to issue injunctions to that end, and also power to punish 
for contempt of the Court. The power of enforcement of arbitral 
awards has always been regarded as judicial power, and the power to 
punish for contempt clearly is judicial. Various other powers con- 
ferred on the Court by the Act were characterised by the majority 
(Dixon C.J., McTiernan, Fullagar, and Kitto JJ.) in their joint 
judgment as judicial and therefore unconstitutional: summary juris- 
diction to punish offences against the Act (S.119); the imposition of 
penalties for breach or non-observance of orders or awards (SS.29 
(1) (a), 59): power to declare union elections void, to enforce 
orders made by the Court concerning such elections, and to declare 
acts of union officers void in certain circumstances (SS.96G(3) (a) 
and (b), 96H, 96J). The immediate effect of the decision was to 
require a clear separation of the functions of arbitration of industrial 
disputes, and of supervision of union organisation and elections, on 
the one hand, from the functions of enforcement of the Act and 
awards and of conclusive determination of questions of law, on the 
other hand—a separation effected by the 1956 amendments to the 
Act which allocate those two sets of functions to two distinct newly- 
constituted tribunals. 


The reasons offered by the majority of the High Court for their 
conclusion depended, of course, not on any appeal to precedent, but 
on an a priori conception of the nature of the judicial power and its 
segregation in Chapter III of the Constitution. It has previously been 
held by the High Court4 that, apart from $.51 (xxxix) (the “‘inci- 
dental’ power)® and §.122 (government of Commonwealth ter- 
ritories), Chapter III is the only constitutional source of judicial 
power. The minority judges (Williams J., Webb J., Taylor J.) did 
not regard this as any reason why complementary and compatible 
judicial powers should not be conferred on arbitral authorities (other- 
wise constituted as a Federal Court )—in fact they took the view that 


S.51 (xxxix) expressly authorised such provision. But the majority 
took the separation of powers as their fundamental principle—'‘the 
dominant principle of demarcation’’.6 The reason why the American 
doctrine was not applicable to the legislative and executive powers was 
the incorporation in the Constitution of the special feature (‘‘acciden- 
tal to federalism’) of responsible government on the British model. 
But “‘when this dominant principle is applied to Chapter III it con- 


E.g. Judiciary Navigation Acts (1921) 29 C.L.R. 257. 


The Federal Parliament’s power to make laws with respect to “‘matters inciden- 
tal to the execution of any power vested by this Constitution . . . in the 
Federal Judicature’. 


Adopting q phrase of Isaacs J.’s in New South Wales v. The Commonwealth 
C1915) 20 CER. 54:at: 90. 








Legal Landmarks, 1955-1956 73 


firms the inference to which its terms, independently considered, give 
rise, namely that Courts established by or under its provisions have for 
their exclusive purpose the performance of judicial functions and that 
it is not within the legislative power to impose or confer upon them 
duties or authorities of another order’’.? It follows, of course, that 
tribunals established for non-judicial purposes cannot be constituted 
as Federal courts and authorised to exercise judicial powers, however 
convenient or ‘“‘complementary’’ such an arrangement may be. 
‘Though the majority judges stated that this conclusion was reached 
without any reliance on the U.S. experience, they did express the 
opinion that Chapter III was drafted in the light of that experience 
of ‘‘the impossibility of mixing judicial and non-judicial functions’, 
with the deliberate intention that American principles concerning the 
judicial power should apply in Australia. 


The majority did concede that functions which, considered in 
isolation, might be regarded as non-judicial could be validly combined 
with judicial power if they were fairly incidental to it.@ Traditional 
notions of what is appropriate for judicial administration might deter- 
mine what is fairly incidental in this context, e.g. in the sphere of 
bankruptcy. But, so it seems, no such concession can be made in a 
reverse direction. 


The views of the minority judges have already been sufficiently 
indicated. Of the three Taylor J. was perhaps closest to the majority 
in that he accepted the principle that non-judicial powers could not be 
conferred on a court unless they were strictly incidental to the per- 
formance of its judicial functions, but he regarded industrial arbitra- 
tion powers as satisfying this test. Webb J. made the interesting 
suggestion that the majority decision could be easily nullified by 
Parliament's conferring arbitral powers on judges not in their judicial 
capacity but as personae designatae. 


It may well be questioned whether this decision reflects sound 
policy. It must add to the difficulties already experienced in attemp- 
ting to draw hard and fast dividing lines between judicial and other 
powers. A new crop of thorns in the already thorny field of indus- 
trial arbitration may be expected. No doubt the decision reflects that 
“excessive legalism’’ which Dixon C.J. regards as one of the High 
Court’s prime virtues.2 It will certainly serve to further insulate the 
Federal judiciary from the legislative and executive spheres of govern- 


[1956] A.L.R. at 172. 


Reference was made to Queen Victoria Memorial Hospital v. Thornton (1953) 
87 C.L.R. 144 at 151; R. v. Davison (1954) 90 C.L.R. 353 at 366-70 


S. €7992) $5 GLK: a 


N 


co 











74 The University of Queensland Law Journal 


ment: the answer which many will give to the doubters is that if a 
high price must be paid for this result, it is still worth it. 


Leave to appeal against the decision has been given by the Privy 
Council. 


Inter Se Questions. Inconsistency between Commonwealth 
and State Laws. 

The decision of the High Court in O'Sullivan v. Noarlunga 
Meat Ltd.'°—in which it was held that certain Federal regulations 
governing the slaughtering of stock for export as meat were within 
the powers of the Federal Parliament under $.51(i) of the Consti- 
tution, and that certain South Australian laws were inconsistent with 
those regulations and therefore invalid—-was discussed in the last 
number of this Journal.'' Wishing to appeal to the Privy Council, 
the unsuccessful prosecutor was obliged to apply to the High Court 
for a certificate under S.74 of the Constitution, since any question 
as to the extent of a paramount power of the Commnowealth is a 
question as to the limits inter se of the constitutional powers of the 
Commonwealth and those of the States, and therefore beyond the 
jurisdiction of the Privy Council unless the High Court certifies that 
the question ought to be decided by it. So much is accepted principle 
about inter se questions, and if nothing further had arisen no discus- 
sion here of the application to the High Court'? or of the subsequent 
appeal to the Privy Council'3 would have been warranted. 





However, the Commonwealth (intervening to uphold the 
decision of the High Court) advanced the novel contention that the 
question of the meaning to be given to the term “‘inconsistent’’ in 
S.109 of the Constitution,'4 a question which the appellant had indi- 
cated he proposed to argue before the Privy Council, was also an 
inter se question. The application of $.109 has always been treated 
by the High Court as not involving an inter se question—it is ‘‘a 
question not between powers but between laws made under powers’’.'5 
It may be more accurate to describe it as a question between a law of 
the Commonwealth and a power of the State: it requires a decision 
which involves a determination of the limits of State power, but not 
at the same time a determination of the limits of Commonwealth 


0:- 17955] ALR. $2. 

11. 2U.QL.J. 365. 

12. O'Sullivan v. Noarlunga Meat Ltd. [1956] A.L.R. 223. 
iS. 71956] 3 W.L.R.-436; [1956] 3 All E‘R. 177. 

14. 


‘When a law of a State is inconsistent with a law of the Commonwealth, the 
latter shall prevail, and the former shall, to the extent of the inconsistency, 
be invalid’. 

15. [1956] A.L.R. at 226. 
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power since the Commonwealth law is by hypothesis within power— 
it is therefore not an inter se question. But the Commonwealth's con- 
tention, in the words of Dixon C.J., Williams, Webb, and Fullagar 
JJ.,.6 was that the principle of inconsistency ‘‘defines the limits of all 
the legislative powers of the Commonwealth and the legislative powers 
of the States . .. What is said is that the meaning and general opera- 
tion assigned to §.109 determines the extent to which all legislative 
powers exercisable by the Commonwealth are paramount over the 
legislative powers of the States. Correspondingly it determines the 
extent to which a concurrent legislative power of the States is sub- 
ordinate and liable to be defeated by an exercise of Commonwealth 
power... It means that a question as to the meaning and operation 
of $.109 is a question within S.74”. 


This is clearly a forceful argument, and Kitto J. was convinced 
by it, though he expressed the view that there is no inter se question 
where it is merely a matter of applying $.109 to a particular case 
without any dispute as to.the meaning of ‘inconsistent’. The other 
judges, however, having decided to refuse a certificate in any event, 
expressly refrained from coming to any decision on that question. 

It was with some interest that the decision of the Privy Council 
on the question was awaited when the appeal came before it, limited of 
course to non-inter se issues. The appellant, however, then stated that 
he did not now propose to argue the test of inconsistency but to pre- 
sent his appeal on the basis of the accepted principle, which the Privy 
Council also accepted. Their Lordships went on to adopt the con- 
sistent view of the High Court that the application of the incon- 
sistency test in any particular case does not involve an inter se ques- 
tion. The actual application of the test made by the High Court in 
the case was upheld, and the main question argued before the High 
Court thus remained unanswered. 


If, as the Commonwealth contended and as Kitto J. accepted, a 
question as to the meaning of inconsistency in general is an inter se 
question, it ought to follow that a question as to the application of 
the principle to a particular case is, contrary to the view of Kitto J., 
also an inter se question. The meaning of meaning is an elusive philo- 
sophical concept, but it is submitted that $.109 can have no abstract 


16. At 227. 


| In the words of Dixon J. in Ex parte McLean (1930) 43, C.L.R. 472 at 483: 

Ihe inconsistency does not lie in the mere co-existence of two laws which are 
susceptible of simultaneous obedience. It depends upon the intention of the 
paramount legislature to express by its enactment, completely, exhaustively, 
or exclusively, what shall be the law governing the particular conduct or 
matter to which its attention is directed. When a Federal statute discloses such 
an intention, ii is inconsistent with it for the law of a State to govern the 
same conduct or matter.”’ 





76 The University of Queensland Law Journal 


meaning existing independently of hypothetical or actual cases of its 
application to Commonwealth and State laws. Every actual situation 
in which §.109 is applied is part of its meaning. The general is made 
particular: but the general can be ascertained only from the particular. 
‘The processes of deduction and induction are constantly interacting. 
Dixon C.J., Williams, Webb, and Fullagar JJ. admitted that “‘it is a 
possible view that an attempt to distinguish between the meaning to 
be assigned to S.109 and the application of that meaning to a given 
case of supposed conflict between State and Federal laws cannot suc- 
ceed in dividing the question of the operation of $.109 upon the case 
into two completely independent questions’’.'® The dichotomy adop- 
ted by Kitto J. (and perhaps also by the Privy Council) is, it is sub- 
mitted, unsound. 


Freedom of Interstate Trade, Commerce, and Intercourse. 


The courts had some respite from the tortuous problems of $.92 
during the twelve months under review, a respite due to them after 
their hectic labours of the previous year.'9 Mention, however, may 
be made of the fact that the decision of the High Court in Antill 
Ranger % Co. v. Commissioner for Road Transport2°0-—that a New 


South Wales Act purporting to bar all legal claims which might have 
arisen out of the invalidity of the transport legislation struck down 
by the Privy Council in Hughes and Vale Pty. Ltd. v. New South 
Wales?! was itself invalid as being contrary to $.92——was upheld by 
the Privy Council.22 The Privy Council (per Viscount Simonds) 
was content, in a brief judgment, to express full agreement with the 
judgments delivered in the High Court and with that of Fullagar J. 
in the similar case of Deacon v. Grimshaw.23 


It may be appropriate here to remark that this case and the 
Noarlunga Case discussed above both clearly illustrate the tendency 
of the Privy Council of recent years,24 in those relatively few consti- 
tutional appeals which it has had occasion and jurisdiction to deter- 
mine, to be content merely to adopt views expressed in the High 
Court, particularly by Dixon C.J. This, no doubt, is a compliment 
to the Chief Justice and his colleagues, and one which, if we may say 
so with respect, is no more than their due. But one may well wonder 


18. [1956] A.L.R. at 225. 

19. See 2 U.QL.J. 369-79. 

20. [1955] A.L.R. 605. Discussed in 2 U.Q.L.J. 374-5. 

Zi.. [9955] A.C. 241. 

22. Commissioner for Motor Transport v. Antill Ranger 6 Co. [1956] A.C. 527. 
23s ~[1955]. ALR. 611. See 2 U.O0:L.J..375. 


24. Also clearly evident in Hughes &% Vale Pty. Ltd. v. New South Wales [1955] 
A.C. 241. 
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whether the compliment is not dearly bought in terms of the time, 
trouble, and expense associated with Privy Council appeals. 


In the Noarlunga Case, on the application for a certificate under 
S.74 discussed above, Dixon C.J., Williams, Webb, and Fullagar JJ. 
said, referring to S.74: ‘The provision may be regarded as recognising 
that federalism is a form of government the nature of which is seldom 
adequately understood in all its bearings by those whose fortune it is 
to live under a unitary system. The problems of federalism and the 
considerations governing their solution assume a different aspect to 
those whose lives are spent under the operation of a Federal Con- 
stitution, particularly if by education, practice and study they have 
been brought to think about the constitutional conceptions and modes 
of reasoning which belong to federalism as commonplace and familiar 
ideas. A unitary system presents no analogies and indeed, on the con- 
trary, it forms a background against which many of the conceptions 
and distinctions inherent in federalism must strike the mind as strange 
and exotic refinements’’.25 “These are sound reasons for the High 
Court’s persistence in refusing to allow questions covered by S.74 to 
be taken to the Privy Council. The Privy Council's record of dealing 
with the question, what is an inter se question, amply demonstrates 
the truth of their Honours’ remarks. It may well be thought that the 
same considerations apply no less strongly to those other questions 
which, though not concerned with the federal division of power, 
nevertheless arise under provisions of a written Constitution, such as 
S.92 and Chapter III, which are ‘‘strange and exotic’ to an English 
or Scottish mind. The tendency of the Privy Council simply to 
follow the dominant lead in the High Court may be a reflection of 
this unfamiliarity with and unsureness of the context. Serious con- 
sideration should be given to further limitation of the right of appeal 
to the Privy Council, at least in constitutional cases. 


Royal Commissions, Parliamentary Privilege, and the 
Administration of Justice. 


Townley J. of the Supreme Court of Queensland, sitting as a 
Royal Commissioner to enquire into allegations of corruption in con- 
nexion with certain Crown leaseholds in Queensland, was called upon 
to decide two important questions of law concerning the powers and 
the duties of Royal Commissions. His carefully prepared décisions 
on these questions are reported in [1956] St.R.Qd. 225, 239. 


The first question was whether his statutory power to compel 
persons to give evidence before him extended to a Federal Senator in 


25. [1956] A.L.R. ‘at 227. 
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respect of a speech made by him in the Senate in which he made the 
allegations of corruption which gave rise to the issue of the Royal 
Commission. Since the privileges of the Senate and its members, 
under S.49 of the Constitution, are the same as those of the House 
of Commons and its members, the question was amply covered by 
authority, and after reference to such classic cases as Stockdale v. 
Hansard,26 Chubb v. Salomons,27 and Bradlaugh v. Gossett,2® he 
had no difficulty in concluding that a member of the Senate was not 
bound to give evidence of anything which passed within the House 
without the permission of that House, which had not been given. 
Townley J. went on to say: “I do not think it follows that he is 
bound to give such evidence if he has the permission of the House but 
with that question I am not really concerned’. That question would 
involve a consideration of the extent to which Parliamentary privilege 
attaches to a member personally as distinct from the particular institu- 
tion to which he belongs. In the circumstances his Honour also found 
it unnecessary to rule upon the question of the Senator’s immunity 
from service of a summons to attend as a witness. 


The second question of law which Townley J. had to decide 
was a more difficult one. During the course of his enquiry a specific 
allegation was made against the Minister for Lands which resulted in 
a charge of corruption being preferred against him under the Criminal 
Code $.442B. His Honour, quite properly of course, adjourned his 
enquiry pending determination of that charge, which was summarily 
heard and dismissed by a magistrate. The question now facing 
Townley J.—who had been appointed to enquire into, inter alia, 
“whether any person and, if so, what person was guilty of any, and, 
if so, what corrupt conduct’’ in respect of the Crown leaseholds— 
was whether he had the power or the duty to proceed to determine 
the truth or falsehood of the allegation which formed the subject of 
the charge against the Minister. 


After noting that on the authorities acquittal of a criminal 
charge did not raise any estoppel or res judicata as to matters in issue 
in any subsequent civil proceedings before a court, Townley J. went 
on to consider the special position of a Royal Commission which is 
not a trial of any issue. He drew support from a statement by Dixon 
J. ine McGuinness v. A.-G. for Victoria:29 ‘‘For while the prin- 
ciple that the Crown cannot grant special Commissions, outside the 
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ancient and established instruments of judicial authority, for the 
taking of inquests, civil or criminal, extends to inquisitions into 
matters of rights and into supposed offences, the principle does not 
affect commissions of mere enquiry and report involving no compul- 
sion, except under the authority of statute, no determination carrying 


legal consequences and no exercise of authority of a judicial nature 
in invuitos”’. 


Townley J. pointed out that he was acting in a purely inquisi- 
torial capacity and that anything he did could not be regarded as a 
retrial of the case against the Minister. Whatever his finding there 
could be no question of the magistrate’s verdict being impugned, if 
only because, not being bound by the rules of evidence and procedure 
which bind a court, he might have before him material which could 
not be placed before a court. 


He accordingly held that he had not only the power but also a 
duty to investigate and report on the allegation against the Minister. 
In his final report he did in fact find that the Minister had been guilty 
of corrupt conduct. 


From the point of view of general policy the dilernma in which 
‘Townley J. found himself was a real one. It is clearly embarrassing 
both to the individual concerned and to the institution of government 
as a whole that a person should be found not guilty of reprehensible 
conduct by one public process and guilty of it by another. Lawyers 
may fully appreciate the situation, but it would not be surprising if 
laymen were puzzled and disturbed by it. They are not likely to be 
satisfied by the statement, legally correct though it obviously is, that 
the Royal Commissioner is not conducting a retrial, though the 
individual concerned can take some comfort from the knowledge that 
his acquittal cannot be upset. One might propound as a good prin- 
ciple of public policy that Royal Commissions should not be issued 
for public enquiries as to whether criminal offences have been commit- 
ted: that that is a matter for which the private investigatory pro- 
cedures of the police and the public trial before a court of law with its 
traditional safeguards for the accused person exist. But in this case 
Townley J. was not appointed to determine whether any offence had 
been committed. He was, of course, appointed to find facts which 
might lead to the inference that an offence had been committed, but 
if such an enquiry is always to be ruled out as improper, then the 
value of the Royal Commission procedure as an aid to good democratic 
government is seriously impaired. On the other hand, it is scarcely 
reasonable to propose that no criminal charges should ever be made 
as a result of facts brought to light in the course of a Royal Commis- 
sion. Embarrassment to the Commissioner would, of course, be 
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avoided by a principle that the preferment of criminal charges should 
await the presentation of his report. But such a procedure might seri- 
ously prejudice a fair trial of an individual who, according to the 
Commissioner's findings, appears guilty of an offence. As Townley J. 
himself recognised, all the safeguards which the criminal law gives to 
an accused person do not apply to a Royal Commission. 


The dilemma seems inevitable. It arises out of the different ends 
sovght to be achieved by two different public processes of government 
—or rather out of the different emphasis on a variety of ends which 
may be common to both processes. Ultimately both aim at good 
government and ordering of the community. But the emphasis in the 
case of a Royal Commission is on enquiry for the purpose of a better 
ordering, if need be, in the future. The criminal process, though 
designed in part to have a deterrent effect and to secure a better order- 
ing of society by the removal of offenders, is primarily backward- 
looking, aimed at punishment of actual offenders. These various aims 
and emphases are bound sometimes to conflict. The only safe general 
rule that can be laid down is that the two processes should not go on 
simultaneously, as they did not in this particular case. It is submitted 
that, from the standpoint of policy, both the governmental authority 
responsible for laying the charge against the Minister (one would 
assume it was the Cabinet) and Townley J. in his decision to continue 
the enquiry after the Minister's acquittal acted correctly. 


ROSS ANDERSON 


CONTRACT 
Contractual provisions exempting third parties from liability for 
negligence. 

In Wilson v. Darling Island Stevedoring Co.,' the High Court 
has recently shown a remarkable divergence of opinion both as to 
principle and as to the effect of certain authorities. The points raised 
in and by this case may, perhaps, be most conveniently approached by 
first setting out the essential facts of two other cases as well as those 
of the present one. 


In Elder Dempster % Co. Ltd. v. Paterson Zochonis % Co. Ltd.2 
the House of Lords considered a clause in a bill of lading which relieved 
“the company” (1.e. the charterers) from liability to the owner of 
goods carried under the bill for damage due to the negligent stowage 
of the goods by the servants or agents of the company. The bill of 


[1956] A.L.R. 311. 
[1924] A.C. 522. 


t. 
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lading was a contract between the charterers and the owner of the 
goods; and the owners of the ship, whose servants actually caused the 
damage by negligent stowage, were strangers to that contract. How- 
ever, all of their lordships held that the exemption clause protected 
not only the charterers but also the shipowners, even though no 
express mention of the liability of the latter was made in the clause. 


In Adler v. Dickson,? the conditions contained in a passenger’s 
ticket for a Mediterranean cruise included the following: ‘‘Passengers 

. are carried at passengers’ entire risk’’, and ‘“ The company will not 
be responsible for and shall be exempt from all liability in respect 
of ... any injury whatsoever of or to the person of any passenger . . . 
whether the same shall arise from or be occasioned by the negligence 
of the company’s servants . . . in the discharge of their duties, or 
whether by the negligence of other persons directly or indirectly in the 
employment or service of the company . . . under any circumstances 
whatsoever ...'’. The plaintiff was injured when mounting the gang- 
way of the ship on which she was travelling by virtue of this ticket, 
and subsequently sued not the shipping company but the captain and 
the boatswain of the ship for damages for negligence. The Court of 
Appeal unanimously held that the above provisions would not protect 
the defendants if their negligence in arranging the gangway could be 
established. The majority of the Court (Denning LJ. disagreeing) 
also expressed the opinion that: ‘Even if these provisions had con- 
tained words purporting to exclude the liability of the company’s ser- 
vanis, non constat that they could rely on them, for they were not 
parties to the contract’’.4 


In the present case, stevedores had negligently damaged goods 
while storing them after they had been unloaded from the carrier’s 
vessel. The consignee of the goods sued the stevedores, who relied on 
a clause in the bill of lading providing that before loading and after 
discharge the goods were at the sole risk of the owners of the goods 
and the carrier was not to be liable for any loss or damage arising 
from any cause whatever. In similar circumstances, and on similar 
exempting provisions, two earlier cases had been decided in New South, 
Wales courts in favour of the stevedores, the court on each occasion 
relying on the decision in the Elder Dempster Case and propositions 





3. [1955] 1 QB. 158. 


4. Per Jenkins L.J., [1955] 1 Q.B. at 158, and see at 186. The view of 
Morris L.J. on this point is substantially the same, though somewhat differ- 
ently expressed: see at 198 and 201. 


5. Gilbert Stokes &% Kerr v. Dalgety 6 Co., (1948) 48 S.R. (N.S.W.) 435, 
(Owen J.): and, Waters Trading Co. v. Dalgety 6 Co., (1951) 52 S.R. 
(N.S.W.) 4, (Full Court). 
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deduced therefrom. The plaintiff in the present case was anxious to 
test the correctness of these decisions in the High Court, probably in 
view of the restrictive interpretation given to the Elder Dempster Case 
by the majority in Adler v. Dickson. 


By a majority of three to two the High Court decided the 
Darling Island Case in favour of the plaintiff on the grounds that the 
exemption clause in the bill of lading probably did not in its terms 
cover the liability of the defendants, and that, even if it did, there 
was no principle, supported either by the Elder Dempster Case or 
otherwise, which would make that exemption effective in law. The 
dissentients considered that in both of these aspects the present case, 
along with the earlier New South Wales cases, fell clearly within the 
scope of the Elder Dempster decision. So far, the division of opinion 
is clear enough, and the case is authority for the proposition that any 
similar clause in similar circumstances will not protect stevedores from 
liability for their negligence. However, of the majority judges, 
Kitto J., on the one hand, and Dixon C.J. and Fullagar J.,© on the 
other, reached this result by entirely different paths; and so it is 
necessary to examine their judgments to see how this case has left the 
general position in Australia with regard to clauses purporting to 
exempt strangers to a contract from liability for torts committed by 


them while participating in the performance of that contract. 


It is submitted that some of the confusion which surrounds this 
topic may be avoided if the cases are approached in the light of these 
three, admittedly overlapping, questions: (1) does the clause expressly 
or impliedly refer to the person claiming its protection; (2) is there 
any principle of law which will support such an exemption in any 
circumstances; and (3) is it applicable in this particular case? Now, 
it will be recalled that, in the Elder Dempster Case, all the lords found 
that the exemption clause did protect the defendants; and this means 
that, though they may have employed different reasoning,” they, in 
effect, answered all three of those questions in the affirmative. In 
Adler v. Dickson, all three members of the court found that the 
exemption clause did not protect the defandants, answering either (1) 

“or (3) in the negative; but, as indicated earlier, two of the lord jus- 
tices were prepared to give a negative answer even to the second ques- 
tion, Denning L.J. differing from them on this point. Likewise, in 
the Darling Island Case, whilst the majority agreed in answering 
either (1) or (3) in the negative, and so finding for the plaintiff, 
Fullagar J., (Dixon C.J. agreeing) , favoured the view of the majority 


6. Dixon C.J. merely expressed his entire agreement with the judgment of 
Fullagar J. 


7. See [1924] A.C., at 533-4 (Viscount Cave), 547-8 (Viscount Finlay), 
and 564-5 (Lord Sumner). 
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in Adler v. Dickson as to (2), but Kitto J. emphatically maintained 
that there is a principle of law which could make such an exemption 
clause effective to cover third parties. Thus Kitto J. took up a posi- 
tion corresponding to that taken by Denning L.J. in Adler v. Dickson, 
but for entirely different reasons. Denning L.J. founded his view on 
a denial of the general doctrine of privity of contract, whereas Kitto J. 
made no such denial, but treated the doctrine as irrelevant, contending 
that the effectiveness of the exemption derived from sources quite out- 
side the sphere of the principles of contract; that is to say, while 
Denning L.J.’s views related to any kind of benefit conferred by a 
contract, Kitto J.’s remarks were confined to contractual provisions 
exempting from liability in tort. 


The judgment of Kitto J. in the Darling Island Case is therefore 
of great interest, as it introduces an approach to the problem of these 
cases which may help to resolve some of their more perplexing diffi- 
culties. To be properly appreciated, the reasoning of the learned judge 
should be read in full in his comparatively short judgment, but the 
essence of his view may be indicatd by the following paragraph :— 

“Hence, if A in his contract with B agrees expressly or impliedly 
that C need take no care to avoid injuring A in carrying out particular 
work which (as he knows) involves danger to A and that B may so 
inform C, and B does so inform C who then proceeds with the work 
and in the course of it injures A, the defence of volenti is as clearly 
made out as it would have been if A had himself told C that he 
accepted, in exoneration of C, the whole risk of injury from C’s 
activities. The absence of privity of contract between A and C would 
be irrelevant. It is all a question of consent or no consent. What must 
be decided is whether it is the right conclusion from all the facts, 
including the presence of such exempting provisions as may be 
expressed or implied in any relevant agreements, whoever may be the 
parties to them, that the plaintiff consented to the defendant being 
absolved from the duty of care which is alleged as the foundation of 
the action’’.® 


Kitto J. then goes on to say that what the lords in the Elder 
Dempster Case were doing was attempting to answer just that ques- 
tion on the peculiar facts of that case. “That is to say, they were 
determining whether or not a principle, which would make the 
exemption of the third parties effective, applied in that case, and not, 
as has been usually supposed, whether any such principle existed at 
all: it would seem that they had simply assumed that it did. The 
problem of interpreting the remarks of their lordships in the Elder 
Dempster Case has produced most of the difficulties in this matter, 


8. [1956] A.L.R., at 332. 
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for, so long as their decision on the exemption clause point was 
regarded as depending upon a principle of contract, some degree of 
infringement upon the doctrine of privity of contract was involved. 
‘The widest proposition that could be founded upon that case, as for- 
mulated in Mersey Shipping and Transport Co. Ltd. v. Rea Ltd.,9 
by Scrutton L.J., (‘‘. . . where there is a contract which contains an 
exemption clause, the servants or agents who act under that contract 
have the benefit of the exemption clause’), obviously goes far beyond 
anything in the speeches in the Elder Dempster Case. At the other 
extreme, the explanation of the case given by Fullagar J. in the 
Darling Island Case,'‘° though quite plausible, seems to be no less 
remote from what the House of Lords intended. Further, it is quite 
unsatisfactory to impliedly admit, as does Jenkins L.J. in Adler v. 
Dickson that the Elder Dempster decision depends upon some quali- 
fication of the doctrine of privity of contract, and then to dismiss it 
as confined to its own facts, as though the House of Lords had inven- 
ted a principle in order to reach a convenient decision in the case; 
whereas it is clear from the speeches that the lords were concerned 
merely with the application of established principles to the case before 
them. It is submitted that these difficulties have arisen from the 
practice of regarding the Elder Dempster decision as resting solely on 
principles of contract, and that they disappear if it is looked on as 
dealing with the question whether there had been a sufficient ‘‘con- 
sent’ to provide a defence to an action in tort, the fact that the con- 
sent was expressed in a contract between the plaintiff and another 
person having in itself no special significance. 




















It remains now to consider briefly, in the light of this summary, 
for what propositions the leading cases that have been mentioned are 
authority. If the suggestion of Kitto J. is sound, there is nothing 
authoritative in the Darling Island Case which conflicts with it, for 
Fullagar J.’s treatment of the Elder Dempster Case represents the 
opinion of only two of the three majority judges. Moreover, Fullagar 
J. does not, except possibly in so far as he expresses general agreement 
with Jenkins L.J.’s judgment in Adler v. Dickson, state that a clause 
in a contract could never effectively exempt a third party from liability 
in tort: he merely says that there is no principle of contract by virtue 
of which it could do so, and it is doubtful whether even Jenkins L.J. 
went further than this. Morris L.J. does appear to have taken the 
further step, when he said that “’. . . immunity from the consequences 
of some action which would normally in the circumstances give rise 
to liability at the suit of another must, unless given by law, be 







9... 42925) 21 LADLE. 375;:at 376. 
10. [1956] A.L.R., at 328-9. 








Legal Landmarks, 1955-1956 85 


secured by contract . . . but a contract to which the party seeking 
immunity is a complete stranger will not avail’’.1' Apart, then, from 
Morris L.J., the various judges in these cases, in answering what was 
called above the second question, namely, “‘is there any principle of 
law which will support such an exemption in any circumstances?” 
did not answer simply ‘‘no’’ but ‘‘no principle of contract’ and did 
not expressly deny the possibility of there being some other principle 
except in so far as it might be drawn from the Elder Dempster Case. 
The only real difficulty in the way of regarding the matters that have 
been discussed as still open to determination based on an approach 
similar to that of Kitto J. is that the majority of the Court of Appeal 
in Adler v. Dickson have given what may have to be regarded as an 


authoritative explanation of the Elder Dempster Case which is in con- 
flict with Kitto J.’s views. 


In conclusion, it may be said that it is not altogether free from 
doubt that Kitto J.’s views are entirely sound. It has been seriously 
questioned whether the maxim volenti non fit tnjurta can apply in 
cases of negligence at all (seeDann v. Hamilton)'2 but there seems 
no reason why an express statement that a particular person is not to 
be liable in negligence to the person making the statement for damage 
caused in named circumstances, should not provide an effective defence 
of consent to an action for negligence. Moreover, it is to be noted that 
Kitto J. included within his formulation of the principle the require- 
ment that the plaintiff A, in his contract with B, conferring an exemp- 
tion upon C, must authorise the communication of this exemption to 
C, and that C must actually receive such communication. This matter 
undoubtedly requires further investigation, but it has been attempted 
to show here that, if the basis of Kitto J.’s approach is sound, then 
it could be used to remove an anomalous situation in this branch of 


the law, and further that, on the authorities, the way is probably still 
open for such a reconsideration. 


Quast-Contract 

In two recent cases, Receiver for the Metropolitan Police District 
v. Croydon Corporation,'3 and Monmouthshire County Council v. 
Smith,'4 English courts have had to consider the scope of the quasi- 
contractual principle by virtue of which a plaintiff is able to recover 
money ‘‘where the plaintiff has been compelled by law to pay, or, 
being compellable by law, has paid money which the defendant was 


11. [1955] 1 Q.B., at 201. 
12. [1939] 1 K.B., at 509. 
13. [1956] 1 W.L.R. 1113. 
14. Ibid. 1132. 
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ultimately liable to pay, so that the latter obtains the benefit of the 
payment by the discharge of his liability’’.'5 


The essential facts in these two cases were identical, namely: 
that a policeman, while on duty, was negligently injured by a 
motorist; that, in accordance with a statutory obligation to do so, the 
appropriate authority had paid the policeman’s wages during the time 
when he was disabled by his injury from working; and that, con- 
sequently, the policeman, in suing the motorist, had made no claim 
in respect of loss of wages. Then, on the ground that the policeman 
himself would have had a claim against the negligent motorist for loss 
of wages, if the authority had not already paid these to him, the 
authority sought to recover the amount so paid from the motorist. 


In both of the cases the claim was based on quasi-contract and 
not on loss of services; and neither of the judges seems to have felt 
much doubt that a claim of the second type would have failed, especi- 
ally since the decision of the Privy Council in Attorney-General for 
New South Wales v. Perpetual Trustee Co. (Ltd.).'6© However, 
while Slade J., in the first case, upheld the claim in quasi-contract, 
Lynskey J., in the second case, rejected it on the ground that, whatever 


form it might be presented in, the claim could not be regarded as other 
than one for loss of services, and must therefore fail. 


The leading modern authority on the relevant principle of quasi- 
contract is Brook’s Wharf and Bull Wharf Ltd. v. Goodman Bros.,'7 
in which Lord Wright M.R., giving the judgment of the Court of 
Appeal, said: ““The essence of the rule is that there is a liability for 
the same debt resting on the plaintiff and the defendant and the 
plaintiff has been legally compelled to pay, but the defendant gets the 
benefit of the payment because his debt is discharged either entirely or 
pro tanto, whereas the defendant is primarily liable to pay as between 
himself and the plaintiff’’.'® Disagreement as to the scope of this prin- 
ciple mainly concerns the meaning to be given to the expressions “‘the 
same debt’ and “‘‘primarily liable’. Thus, the chief difficulty in the 
way of applying the principle to the present cases is that, strictly 
speaking, there is no “‘same debt’’ of the plaintiff and the defendant, 
nor is the defendant ‘‘primarily liable’ to pay it, simply because there 
has never been any liability at all of the defendant to the policeman 


so far as loss of wages is concerned, the policeman not having lost any 
wages.'9 


15. Cited by Cockburn C.J. in Moule v. Garrett, L.R. 7 Exch. 101, at 103. 
6. 1955 AC: 457, 

iy. £9937) 13.8. 534. 

18. Ibid at 544. 

19. See per Lynskey J., [1956] 1 W.L.R. at 1141. 
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It is impossible to do justice here to the elaborate consideration 
given to this matter by the two judges; however, the main thread in 
the reasoning in each judgment is sufficiently clear to be stated shortly. 
An answer to the difficulty just mentioned, found by Atkinson J. in 
Receiver for Metropolitan Police District v. Tatum,2° and suggested 
in argument in the present cases, was that the ultimate responsibility 
for the loss occasioned by the accident should rest on the defendant 
because the Receiver had been compelled by the defendant’s negligence 
to pay out from the fund entrusted to him a sum of money for no 
return. Slade J., in the Receiver’s case, in effect accepted this answer: 
but in the Monmouthshire case, Lynskey J. rejected it because: “‘If 
that means that the negligence has compelled him to pay, that, of 
course, is not so. He paid because he was under a legal obligation to 
pay under the Metropolitan Police Act. If ke means by that that he 
has been compelled to pay and in respect of that payment has received 
no return of service, then that is a claim for loss of service’’.2' Slade J., 
on the other hand, thought that the fact that no services were rendered 
in return for the Receiver’s payment, and the fact that the defendant 
would have been liable to the policeman for loss of wages if the 
Receiver had not been statutorily obliged to pay tkem, had to be con- 
sidered together, with the result that the true basis of the Receiver’s 
claim could be seen to be, not the loss of service, but the unjust benefit 
enjoyed by the defendant at the Receiver’s expense. When these cases 
are considered by the Court of Appeal, as they are certain to be before 
long, the Court must decide not only whether or not Slade J. was 
correct in seeing the unjust benefit as the true basis of the Receiver's 
claim, but also whether the quasi-contractual principle relied on can 
in any case extend to cover such a situation. 


J. K. ARMITAGE* 


INDUSTRIAL LAW 
Status of Trade Unions 


The House of Lords in Bonsor v. Musicians Union! settled the 
practical point that a member of a trade union who is expelled in 
breach of the rules can sue for damages, but on the question whether 
a trade union is a juristic entity at law it is anything but clear. It had 
been accepted for some length of time that in the case of an expulsion 
which was unauthorised by the rules the injured member could obtain 


20. [1948] 2 K.B. 68, at 72. 
2k« [1956] 1 W.L.R: at 2146. 


* B.A. (Syd.), LL.B. (Qld.); Barrister-at-Law: Lecturer in Law, University of 
Queensland. 


1, [1956] A.C. 104. 
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a declaration and an injunction but in Kelly v. National Society of 
Operative Printers? it was held that chere was no right to damages, 
firstly because the trade union was not a legal personality like a cor- 
poration which could be sued as such in its registered name and sec- 
ondly because, regarding the trade union as merely an association of 
individuals, the plaintiff could not treat the expulsion as being the act 
of the whole body performed through the expelling officials as agents 
so as to make the community funds liable because the expelling offi- 
cials would on that basis be also agents for himself. It would follow 
that the plaintiff would be suing himself among others.2 In the 
Bonsor case a set of facts very similar to those arising in Kelly occurred 
save that the invalid purported expulsion was the act of the secretary 
instead of the committee and save that the injury sustained by the 
plaintiff probably induced more notoriety because of the fact that the 
Musicians Union, from which he had been expelled, operated a 


‘closed shop’’ and Bonsor was unable to find employment at a com- 
mensurate wage. 


The Court of Appeal, with the dissent of Denning L.J., con- 
sidered themselves bound by Kelly’s case in both its aspects though it 
is not certain from the remarks, for instance, of Lord Evershed M.R.4 


that, had the path been otherwise open, the majority would have de- 
cided in favour of Bonsor. 


In the House of Lords the appeal was allowed. Two members, 
viz. Lords Morton and Porter, basing themselves on the decision in 
the Taff Vale® case, held that a trade union, by virtue of registration 
under the Trade Union Act, became a legal entity, though it did not 


have the full status of an incorporated body. It therefore could be 
sued as such. 


Lord MacDermott (with whom Lord Somervill was in sub- 
stantial concurrence) on the other hand, adopted, so far as phraseology 
is concerned, the view that the trade union, even though registered, 
remained a mere collection of individuals. In the view of both law 
lords the decision in the Taff Vale case was of procedural import only. 
The action against the trade union in its registered name was akin to 
an action against an unincorporated association of individuals through 


2. (1915) 84 L.J.K.B. 2236. 


3. It is uncertain whether this point regarding the plaintiff seeking to sue himself 
was intended by the Court in Kelly’s case as a separate ground or is merely 
something that is bound up with the other ground viz. the agency point. In 
the Bonsor case Lord MacDermott treats it as a separate point of a procedural 
nature; Lord Keith does not. 

4. See [1954] Ch. at 505. 


5. Taff Vale Railway Co. v. Amalgamated Society of Railway Servants [1901] 
A.C. 426. 
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the use of the representative party procedure. In both cases you 
secured a judgment which was enforceable against the common fund 
and not against the private funds of the individuals but the use of the 
registered name had this advantage, namely that you did not have to 
worry about the state of the membership e.g. whether there had been 
changes in membership between the time of the wrongful act and the 
time of action brought or whether some of the members were infants 
or had voted against the expulsion. 


Lord Keith, whilst appearing at times to be attempting the 
seemingly impossible feat of adopting both of the two views, seems 
eventually to say that the trade union is not a legal entity so that on 
the opinions presented the “‘Noes’’ seem to have it. 


None of the three law lords who rejected the theory of juristic 
personality, however, were at all inclined to accept the other ground 
in Kelly’s case on which the plaintiff failed in that case. Even if the 
trade union was only an aggregation of individuals there was still a 
contract of membership which had been broken. Whether the ground 
in Kelly was the simple one that the plaintiff was endeavouring to sue 
himself among others or the more subtle one that the act of tue ex- 
pelling agents was the act of people who were also agerts fer the 
plainiiff or whether it was a combination of both, they treated it with 
eqizl disapproval. It was pointed out that whilst a trade union offi- 
cial might be regarded as acting as agent for a member in some matters 
it was highly unreal to say that the act of thrusting a party to the 
association out of the association could in any sense be regarded as an 
act done on behalf of the person so thrust out.® 


Much play was made in the Bonsor case with phrases such as 
““juristic personality’’, ‘‘legal entity’’, “‘quasi-corporation”’, “‘near- 
corporation” and the like. It is doubtful however whether this sound 
and fury of nomenclature means much and whether much hangs on 
a fine analysis of juridical personality. If Lord MacDermott accepts, 
as accept he does, the position that the action against the registered 
name may proceed irrespective of changes in the composition of the 
trade union membership and that judgment is enforceable against the 
common fund and not the individual, then it seems that he concedes 
that the trade union Aas some sort of legal existence distinct from its 
members and the fact that it still lacks a common seal and cannot call 
itself a corporation does not seem to matter much. In any practical 
situation the difference btween the view of Lord Morton and that of 
Lord MacDermott would seem to be of little importance. The im- 
portant thing is that the trade union can be sued as a trade union. 


6. See [1956] A.C. at 147-149 (Lord MacDermott). 
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Situations which might call for a decisive choice between the two 


views are hard to imagine and, it is submitted, not likely to occur as 
matters of practical politics. 


It should perhaps be added that the reasoning of the Bonsor 
decision is applicable only to the registered union. Moreover in Aus- 
tralia it is applicable primarily only to the union which is registered 
under the various State Trade Unicis Acts. Very many unions are 
also registered under the Federal and State statutes which deal with 
the process of compulsory conciliation and arbitration. Under these 
statutes the union is given a limited corporate status. Where these 
provisions become inapplicable then the Bonsor decision becomes 
relevant, though of course it is not technically binding on our Courts, 
to a union which is also registered under the Trade Union Acts. How 
far the incorporation provisions of the arbitration statutes apply how- 
ever is a matter of great doubt, especially in the Commonwealth 
sphere. 


EDWARD I. SYKES* 


LAND LAW 

Proof of Title in Ejectment 

In Allen v. Roughley (94 C.L.R. 98) the High Court came 
within view of a fundamental problem of real property law, but gave 
a decision only on a subsidiary question within the general problem. 
The main question, which has been the subject of controversy 
amongst text writers in recent years, is whether the plaintiff in an 
action of ejectment must show a title good against the whole world, 
or whether it is sufficient for him in this action (as it was in the old 
real actions) to show a title better than the defendant's. The sub- 
sidiary question, on which the Court gave a decision, is whether a 
plaintiff relying on evidence of possession can recover against a 
defendant not shown to be a trespasser, where the prior possession on 
which he relies has not continued for twenty years. 


Under the old law, if A was rightfully seised of land in fee 
simple, and B disseised him, B thereby acquired an estate in fee simple 
by wrong. According to Leach v. Jay (9 Ch.D. 42) this is still the 
law. This estate gave B rights which he could enforce by the real 
actions against anyone but A. Thus if C in turn disseised B, B could 
by novel disseisin, writ of entry, or writ of right recover the land 
from C. If A’s title became time-barred, B’s title became the best title, 
and so on with subsequent titles. For the purposes of these actions it 
was irrelevant to inquire who was the owner of the land. Even in an 
action by writ of right, it was not absolute right that was in ques- 


* B.A. (Qlid.): LL.D. (Melb.); Senior Lecturer in Law in the University of 
Queensland. 
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tion; the only question was whether. the demandant (or plaintiff) 
had a better right than the tenant (or defendant). The law would 
protect even a second best or third best title against all claims having 


a later origin, and the concept of ownership had no practical signifi- 
cance in the land law. 


It is claimed. however, by Holdsworth (History of English Law, 
Vol. 7, pp. 62 et seq.), and by some other writers, that this recog- 
nition of a relatively good title did not apply to the action of eject- 
ment, and that, the real actions having been abolished, the rule in 
ejectment is the rule that applies in the modern action for recovery of 
possession of land. Holdsworth’s view is that ‘‘by Holt’s time, the 
law had practically come to the conclusion that the plaintiff in eject- 
ment must show an absolutely good right, not merely a right rela- 
tively better than that of the defendant’ (p. 63). He relies on Stokes 
v. Berry (2 Salk. 421), in which Holt C.J. held that if A has had 
possession for twenty years, and then B gets possession, A’s possession 
for twenty years is a good title in him, and also on dicta in later cases 
which suggest that less than twenty years possession is insufficient to 
support an action of ejectment. The significance of the twenty years 
is that twenty years possession barred the right of entry of any person 
with a prior title. ‘Though prior possession for twenty years does 
raise the inference that the person so possessed had an absolute right 


by virtue of the statute, possession for a less time can raise no inference 
at all’ (p. 64). 


Other writers, however, take a different view, holding that the 
old principle still applies, and that a plaintiff may succeed by showing 
a better title than that of the defendant, even though the best title is 
in some other person. For a recent exposition of this view see an 
article by A. D. Hargreaves, Terminology and Title in Ejectment (56 
L.Q.R. 376), which is referred to by Dixon C.J. in his judgment. 


As to Holdsworth’s view it may be pointed out that adverse 
possession for twenty years did not, before the Real Property Limita- 
tion Act, 1833, create an absolute right. It barred another's right of 
entry, but still left him with remedies by novel disseisin, writ of 
entry, and writ of right; and his action by writ of right, and con- 
sequently his title, was not barred until sixty years had elapsed. 


It is also submitted that Holdsworth misunderstands the reason 
given for the decision in Stokes v. Berry, viz. ‘because a possession for 
twenty years is like a descent, which tolls entry, and gives a right of 
possession, which is sufficient to maintain an ejectment’’. To illus- 
trate, suppose that (at a time when the parties were incompetent to 
give evidence) A sues B in ejectment, and the only evidence is that A 
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Was previously in possession for, say, seven years, no other proof of 
title being given, and there is also no evidence to show how B 
obtained possession. In this state of the evidence various explanations 
of the situation are open. To take one possibility, it may well be that 
B is rightfully entitled, that A wrongly obtained possession, and that 
B subsequently recovered possession from him. Therefore there is no 
sufficient reason why B should be ousted in favour of A. But suppose 
A was in possession for more than twenty years. Assuming the pos- 
session to be adverse, it would bar B’s right of entry and confer on A 
a right of possession, or at least what was called an ‘‘apparent right of 
possession’’. See Blackstone III, 176 et seq.* As B is now in posses- 
sion, and there is no proof that he obtained it by one of the real 
actions, the inference is that B must have recovered possession by actual 
entry. If so, he is wrongfully in possession, even though he has the 
proprietary right, because he entered when he had no right of entry; 
and A therefore is entitled to enter on him, or to recover possession by 
action of ejectment: Smith v. Tyndal (2 Salk. 685). The fact that 
A has a right of possession as against B was entirely consistent in 
Holt’s time, and for more than a century later, with B’s having the 
right of property. The term “‘right of possession”’ used in Stokes v. 
Berry has nothing to do with ‘‘2bsolute right’’, but is associated with 
the general conception of gradations of proprietary and possessory 
rights based on the hierarchy of actions, which will be found set out 
in the older works on real property, such as Blackstone, Book III, 
or Cruise, Title xxix, Ch. 1. The abolition of the real actions has 
cut away the ground on which the twenty years rule rested. 


The decision of the High Court in Allen v. Roughley overrules 
Holdsworth’s view that, apart from cases of trespass, the plaintiff in 
ejectment, relying on a possessory title, must show twenty years pos- 
session. In this case a testator, Henry Cusbert, who died in 1895, 
devised two adjacent blocks of land in New South Wales to trustees 
to the use of his son William for life, and after William's death, in 
the events that occurred, on trust to sell the land and divide the pro- 
ceeds between all the children of the testator. After the testator’s 
death the defendant Allen, who was married to a sister of William, 
lived on the land and worked it for his own profit. At first he held 
under a lease from William, but he claimed that from about 1898 his 
occupation was adverse to William. However, except for a period 


* A is in the second stage of a disseisor’s progress to an unimpeachable title. At 
first he has only the “‘bare possession’; then when B's right of entry is barred 
he has an ‘‘apparent right of possession’, though B still has a right of possession 
so long as a novel disseisin or writ of entry is not barred; then when these actions 
are barred A has the full right of possession and B 4s left with the “‘mere right 
of property’’; and finally, when B's action by writ of right is barred, A has 
both the right of possession and the right of property, and B has no rights. 
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from about 1900 to 1915 William also lived on the land, either at 
the homestead with his sister and the defendant, or in a hut built for 
him on the other block by the defendant. In 1937 the defendant and 
one of the plaintiffs, Roughley, were appointed trustees of the will 
and received a conveyance of the testator’s lands. William died in 
1942, and thereafter the defendant was undoubtedly in sole posses- 
sion of the land. 


In 1950 Roughley and the personal representatives of one of the 
beneficiaries commenced an action in the Supreme court of New South 
Wales in its equitable jurisdiction, claiming inter alia a declaration 
that the two blocks of land were assets in the estate of Henry Cusbert 
and that the defendant Allen had no estate or interest in them. 
Roper C.J. in Eq. decided in favour of the plaintiffs on several 
grounds. Firstly, he was not satisfied that the defendant was in pos- 
session adversely to William while William was residing on the land, 
so that there was no period of uninterrupted adverse possession by 
him for the limitation period. Secondly, even if the defendant's occu- 
pation was sufficient to bar William's title, time did not begin to run 
against the remaindermen until William's death in 1942, so that their 
interests were not barred. Thirdly, any legal title acquired by the 
defendant by adverse possession was subject to equities of which he 
had notice, viz. those of the remaindermen under the will. 


In so far as this decision affected the homestead block, there was 
no appeal. But as regards the other block, there was an appeal to the 
High Court on the ground that there was no sufficient proof that the 
testator was entitled to it at the time of his death, and therefore no 
basis on which the plaintiffs, claiming only under the testator, could 
recover from the defendant. 


This block had originally been granted by the Crown in 1823 
to one James Turner in fee simple. There was no evidence of its sub- 
sequent history until 1877, in which year a husband and wife named 
Plunkett mortgaged it to Catherine Hyland. In 1880 the Plunketts 
and Hyland conveyed it to the testator. Accordingly it was argued 
that since the testator could not trace his title back to the Crown 
grant he did not have a valid documentary title, and that his fifteen 
years possession before his death was insufficient to establish a posses- 
sory title. Reliance was placed on Holdsworth’s view indicated above, 
and a statement in Cole on Ejectment (p. 212) that “proof of mere 
possession by the plaintiff, or of the person through whom he claims, 
within twenty years before action, is not generally sufficient to sup- 
port an ejectment”’. 


The High Court unanimously dismissed the appeal. Dixon C.J. 
rested his decision on the proposition that the defendant Allen, having 
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accepted the office of trustee of the will, could not throw the burden 
of proof upon the beneficiaries under the will. If he claimed a title in 
himself which prevailed over the trusts, it was for him to substantiate 
his claim, which he had not done. The case was not covered by the 
rules that would apply if Allen was defendant in an action of eject- 
ment brought by a stranger. 


However, Dixon C.J. went on to discuss these rules, and it was 
on the basis of these rules that the other members of the Court dis- 
posed of the appeal. It was conceded by some members of the Court 
that if the only evidence for a plaintiff's title is the bare fact of an 
earlier possession by him, a short period of possession may well be 
insufficient to outweigh the presumption in favour of a defendant in 
possession. But as Dixon C.J. pointed out, in practical affairs proof 
of such a fact in complete isolation is not to be expected. According 
to him, “‘proof of the plaintiff's title in ejectment will be made out 
according to the circumstances by such admissible evidence as tends to 
prove that at the issue of the writ the plaintiff was entitled as against 
the defendant to possession of the land’. This passage suggests that 
in his view proof of a relatively good title is sufficient. However 
neither he nor the other members of the Court committed themselves 
to any definite opinion on the question whether a plaintiff should or 
need not show an absolute title. Fullagar J. and Kitto J. adverted 
to the question, but did not find it necessary to decide it. 


All the members of the Court agreed that even though a com- 
plete documentary title ( in the sense of a title traced from the original 
Crown grant) is not shown, a title can be sufficiently shown other- 
wise than by evidence of possession for the limitation period. Dicta 
in some of the old cases to the effect that possession for less than twenty 
years is insufficient were explained as depending on special circum- 
stances. But as to the positive basis on which a title may be shown 
the judgments varied. 


Williams J., Fullagar J., and Taylor J., relying on Asher v. 
Whitlock (L.R. 1 Q.B. 1), held that by virtue of his possession the 
testator had a devisable interest which passed to his trustees; and 
Dixon C.J. also, though he did not cite Asher v. Whitlock, said it 
was clear enough ‘‘that he had some title capable of devolution’. On 
this basis the possession of the testator was not merely evidence which, 
if unrebutted, showed that the testator was entitled to the land (1.e. 
as owner) ; it was the source of a title (not necessarily the best title) 
which would prevail against the defendant, who was shown to have 
come in with no title of earlier origin. This basis of decision, it may 
be observed, supports the view that the plaintiff in ejectment need 
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not prove an absolute title, but may succeed on a title better than that 
of the defendant. 


However, although Taylor J. held that merely by reason of his 
possession the testator had an interest which was assignable and 
devisable, this was not the main ground of his decision. For him the 
first problem was whether the evidence was sufficient to give rise to 
the inference that the testator was in his lifetime seised of the subject 
land. He held that the mortgage in 1877, the conveyance to the tes- 
tator in 1880, and the testator’s possession for fifteen years during 
which he conducted himself as owner, were quite sufficient to make 
out a prima facte case that the testator was seised in fee. (By “‘seised’’ 
he appears to have meant entitled as owner 
found in the Torrens Acts. ) 





an untechnical usage also 


Kitto J. also rested his decision on a sufficient proof of title in 
the testator. Although he relied on Asher v. Whitlock, he treated it 
as supporting the principle that possession is prima facie evidence of 
seisin in fee, citing a part of Mellor J.’s judgment to this effect. The 
actual possession of a defendant is prima facie evidence that he is 
entitled in fee simple; but evidence that the plaintiff had earlier pos- 
session, coupled with other evidence, may justify the inference that 
he, and not the defendant, is entitled. In this case the documentary 
evidence supported the presumption arising from the testator’s pos- 
session, and there was no competing presumption in favour of the 
defendant, for admittedly he had no title at the testator’s death, and 
he had failed to prove the acquisition of a possessory title (in the sense 
of a title acquired by possession for the limitation period). 


Although the High Court rejected Holdsworth’s view that 
twenty years possession must be proved by the plaintiff except where 
the defendant obtained possession by an act of trespass, his thesis 
that the concept of ownership has been imported into the land law is 
well illustrated by the judgments in this case. When Kitto J. and 
Taylor J. refer to proof of title, they seem on the whole to be refer- 
ring to proof of ownership. And when other members of the Court 
recognise possession as giving rise to an assignable and devisable in- 
terest, they do not treat this interest, as the medieval law did, as being 
of the same nature as the interest of the person with the best title, and 
inferior to it only as being lower in priority. On the contrary, they 
appear to apply to land much the same conception of property rights 
as applies to chattels. In accordance with this conception one person 
may be owner of land or a chattel and another person may have a 
possessory interest which is good against all but the owner and any- 
one else with a prior possessory interest, but which nevertheless is a 
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different sort of right from that held by the owner. But since by the 
operation of the limitation statute the title of the owner of land may 
be extinguished, a merely possessory right is always in process of 
ripening into ownership, and so is a sort of inchoate ownership. This 
conception, it may be remarked, is vigorously attacked by Hargreaves 
in the article referred to above. Hargreaves also attacks the concep- 
tion of possession creating an interest, insisting that in this connection 
possession is no more than prima facie evidence of seisin in fee simple. 
If from the possession seisin in fee simple can be inferred, a title is 
established, though it may only be a second-best or third-best title. 
If in the circumstances seisin in fee simple cannot be inferred the pos- 
session creates no title. 


W. N. HARRISON* 


LAW OF TORTS 

Summary 

The year produced the usual cluster of decisions on the liability 
of the occupier. Though not all judges share the impatience of 
Denning L. J. with the distinction between invitees and licensees, there 
is now manifest in England a tendency to look at the problem through 
the medium of concepts which will avoid a decision on the question to 
which category a particular plaintiff belongs. In any event the im- 
minent passage of the Occupters’ Liability Bill will now make explor- 
ation by English Courts of many of the old familiar rules and fact 
situations unnecessary and Australian judges will in future have to 
furrow their brows over these questions without help from contem- 
poraneous cases in the English jurisdiction. Some light has also been 
shed on the perennial problem of the child entrant. The principle of 
Rylands v. Fletcher, in eclipse for many years, has emerged for further 
examination in some cases whilst, apart from the usual flood of deci- 
sions on breach of statutory duty, there has been some examination of 
the basis of the liability of the employer for the torts of his servant. 
The Liability of Occupters—General 

The view of Denning L.J. that the invitee-licensee distinction 
has no application where the damage complained of flows not from 
the static condition of the premises but from some activity permitted 
thereon seems now, with the decision in Slater v. Clay Cross & Co.,! 
to have gained the approval of the Court of Appeal. There the plain- 
tiff, who sustained an injury in walking through a railway tunnel 
owing to the negligent driving of a train, was held entitled to dam- 
ages because, whether she was a licensee or an invitee, the defendants 

1. [1956] 3 W.L.R. 232. 

* B.A. (Oxford), B.A., LL.M. (QlId.); Garrick Professor of Law and Dean of 

the Faculty of Law in the University of Queensland; author of Law and 
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were under a duty in carrying out their operations of running trains 
to take reasonable care not to injure anybody lawfully walking on 
the railway. The view was accepted by all members of the Court of 
Appeal that the distinctions between liability to licensees and liability 
to invitees had no relevance when the injury arose from current opera- 
tions on the premises. This distinction between static condition and 
current operations, originally propounded by Denning L.J. with 
remarkably little backing from precedent, appears to have made no 
impression on Australian Courts which in the main and apart from 
special cases such as Thompson v. Bankstown Council,2 have con- 
tinued to apply the old categories. Thus in Keato v. Commissioner 
for Ratlways.? a case of current operations, the rules appropriate 
to the status of licensee were applied; in Lewis v. Sydney Flour Pty. 
Ltd.4 the New South Wales Full Court in an invitee situation declined 
to find a duty to take care based upon the wider principle laid down 
in Donoghue v. Stevenson. Nor would an Australian lawyer be dis- 
posed to accept the sweeping assertion by Denning L.J.5 that, apart 
altogether from the suggested static condition-current operations dis- 
tinction, the Courts have virtually obliterated the distinction between 
invitees and licensees. 


The defendant in the Slater case urged the application of the 
defence of volenti non fit injuria. This argument was rejected but this 
point is dealt with later in this note. Apart from the suggestion that 
the plaintiff was volens, one would have expected that possibly her 
mere Rnowledge of the risk might have barred her from recovery in 
accord with the decision in London Graving Dock v. Horton.® 
Denning L.J. met this by the view that the Horton decision was con- 
fined to situations where the plaintiff was free to act on his knowledge 
so that the injury could be said to be due solely to his own default. 
It is difficult to see that the House of Lords had in mind any such 
limitation though it is possible that Horton’s case might have been 
distinguished on other grounds.7 


A decision which seems to ignore the distinction which is the 
basis of the Slater decision is Ashdown v. Samuel Williams % Sons.® 
Employees of a particular factory had always been accustomed to use 
a short-cut across neighbouring land which was not owned by their 


2. (9952) $7 CLR: G61. 

3. (1956) 73 W.N. (N.S.W.) 198. 

4. (1956) S.R. (N.S.W.) 189. 

5. See [1956] 3 W.L.R. at 235. 

6: PYOS))] AG..757. ; i 

7. It is but fair to add that Denning L.J. had in some prior decisions relied on 
this method of distinguishing the Horton case, e.g. Greene v. Chelsea Borough 
Council [1954] 2 Q.B. 127. 

gS, [1956] 3 W.L.R: 128. 
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different sort of right from that held by the owner. But since by the 
operation of the limitation statute the title of the owner of land may 
be extinguished, a merely possessory right is always in process of 
ripening into ownership, and so is a sort of inchoate ownership. This 
conception, it may be remarked, is vigorously attacked by Hargreaves 
in the article referred to above. Hargreaves also attacks the concep- 
tion of possession creating an interest, insisting that in this connection 
possession is no more than prima facie evidence of seisin in fee simple. 
If from the possession seisin in fee simple can be inferred, a title is 
established, though it may only be a second-best or third-best title. 
If in the circumstances seisin in fee simple cannot be inferred the pos- 
session creates no title. 


W. N. HARRISON* 


LAW OF TORTS 

Summary 

‘The year produced the usual cluster of decisions on the liability 
of the occupier. Though not all judges share the impatience of 
Denning L. J. with the distinction between invitees and licensees, there 
is now manifest in England a tendency to look at the problem through 
the medium of concepts which will avoid a decision on the question to 
which category a particular plaintiff belongs. In any event the im- 
minent passage of the Occupiers’ Liability Bill will now make explor- 
ation by English Courts of many of the old familiar rules and fact 
situations unnecessary and Australian judges will in future have to 
furrow their brows over these questions without help from contem- 
poraneous cases in the English jurisdiction. Some light has also been 
shed on the perennial problem of the child entrant. The principle of 
Rylands v. Fletcher, in eclipse for many years, has emerged for further 
examination in some cases whilst, apart from the usual flood of deci- 
sions on breach of statutory duty, there has been some examination of 
the basis of the liability of the employer for the torts of his servant. 
The Liability of Occupiers—General 

The view of Denning L.J. that the invitee-licensee distinction 
has no application where the damage complained of flows not from 
the static condition of the premises but from some activity permitted 
thereon seems now, with the decision in Slater v. Clay Cross & Co.,! 
to have gained the approval of the Court of Appeal. There the plain- 
tiff, who sustained an injury in walking through a railway tunnel 
owing to the negligent driving of a train, was held entitled to dam- 
ages because, whether she was a licensee or an invitee, the defendants 


i. 21956] 3° W-L.R. 232. 
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were under a duty in carrying out their operations of running trains 
to take reasonable care not to injure anybody lawfully walking on 
the railway. The view was accepted by all members of the Court of 
Appeal that the distinctions between liability to licensees and liability 
to invitees had no relevance when the injury arose from current opera- 
tions on the premises. This distinction between static condition and 
current operations, originally propounded by Denning L.J. with 
remarkably little backing from precedent, appears to have made no 
impression on Australian Courts which in the main and apart from 
special cases such as Thompson v. Bankstown Council,2 have con- 
tinued to apply the old categories. Thus in Keato v. Commissioner 
for Railways, a case of current operations, the rules appropriate 
to the status of licensee were applied; in Lewis v. Sydney Flour Pty. 
Ltd.4 the New South Wales Full Court in an invitee situation declined 
to find a duty to take care based upon the wider principle laid down 
in Donoghue v. Stevenson. Nor would an Australian lawyer be dis- 
posed to accept the sweeping assertion by Denning L.J.5 that, apart 
altogether from the suggested static condition-current operations dis- 
tinction, the Courts have virtually obliterated the distinction between 
invitees and licensees. 


The defendant in the Slater case urged the application of the 
defence of volenti non fit injuria. This argument was rejected but this 
point is dealt with later in this note. Apart from the suggestion that 
the plaintiff was volens, one would have expected that possibly her 
mere knowledge of the risk might have barred her from recovery in 
accord with the decision in London Graving Dock v. Horton.® 
Denning L.J. met this by the view that the Horton decision was con- 
fined to situations where the plaintiff was free to act on his knowledge 
so that the injury could be said to be due solely to his own default. 
It is difficult to see that the House of Lords had in mind any such 
limitation though it is possible that Horton’s case might have been 
distinguished on other grounds.” 


A decision which seems to ignore the distinction which is the 
basis of the Slater decision is Ashdown v. Samuel Williams & Sons.® 
Employees of a particular factory had always been accustomed to use 
a short-cut across neighbouring land which was not owned by their 


(1952) 87 CL.R. 619. 

(1956) 73 W.N. (N.S.W.) 198. 

(1956) S.R. (N.S.W.) 189. 

See [1956] 3 W.L.R. at 235. 

[1951] A.C. 737. . * 
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this method of distinguishing the Horton case, e.g. Greene v. Chelsea Borough 
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employer but by the defendants who were owners of a dock estate. 
The plaintiff was a cleaner employed at the factory and had been told 
by her employer that she could use the short-cut. Whilst so using it, 
she was injured owing to railway wagon shunting operations negli- 
gently conducted by the defendants. She however, was held disentitled 
to recover because the defendants had posted on the land notices dis- 
claiming liability for injuries however caused and whether or not due 
to negligence on the part of the defendants or their servants. The 
plaintiff was clearly a licensee in relation to the defendants but to hold 
that she was debarred from recovering clearly ignored the distinc- 
tion now accepted by the English Courts between static condition and 
current operations. Even had the damage been due to something 
arising from the static condition of the premises, in which case the 
liability of the occupier would have been merely to warn, it seems 
highly anomalous that a mere general warning couched in language 
which would be unlikely from the technical nature of its phraseology 
to be read by the average layman and which in fact was not fully read 
by the plaintiff in the instant case should be held to be a sufficient 
performance of that duty. 


Occupters’ Liability—the Position of Children 

A salutary corrective to much loose thinking on this topic and 
to decisions which have perhaps been over-generous to the child in 
these situations had been given in 1955 by the remarks of Devlin J. 
in Phipps v. Rochester Corporation.2 On the same lines is the decision 
of the Court of Appeal in Dyer v. Ilfracombe Urban District Coun- 
cil'© wherein the infant defendant sustained injuries through falling 
through the rails on the platform of a chute on a children’s play- 
ground. The chute was of proper design and sound construction. It 
was argued for the plaintiff, who was obviously a licensee, that the 
chute was in the nature of a concealed trap. Whilst the Court recog- 
nised that certain things, by virtue of constituting an allurement to 
young children, might well be regarded as ‘‘traps’’ which would not 
be so in relation to adult entrants, it was pointed out that the mere 
existence of ‘‘allurement’’ was not enough. There had to be a danger 
and moreover a danger of a concealed nature. The danger of falling 
from a high platform was one that should have been obvious to a 
child of the age of the plaintiff. The chute was an ‘‘allurement’’ but 
not a ‘trap’. The Court did not find it necessary to pronounce upon 
the distinction suggested by Devlin J. in the Phipps case between 
children of tender years and children of greater maturity. 


9. [1955] 1 Q.B. 450 
10: [1956] 1° WLR, 218. 
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Employer's Right of Indemnity Against Employee 

The case of Romford Ice &% Cold Storage Co. Ltd. v. Lister"! 
represents a landmark of considerable importance. The decision has 
been very adequately discussed elsewhere so that all that is attempted 
here is a very short note. The substantial point was whether the 
plaintiff company, who had been held liable in damages for the tort 
of their servant, was entitled as against such servant to recover in- 
demnity or damages. In actual fact the position was slightly compli- 
cated by the fact that the action was brought in the name of the 
plaintiff by underwriters under a liability insurance policy and was 
launched just before the plaintiff had been held liable to the injured 
person. The plaintiff claimed firstly damages for breach of an im- 
plied term of the contract of service, secondly contribution or indem- 
nity under the Law Reform (Married Women and Tortfeasors) Act. 
1935. The trial judge gave judgment for the plaintiff on both claims 
and this was affirmed by the Court of Appeal with the vigorous dis- 
sent of Denning L.J. The Court decided that there was an implied 
term in the defendant's contract of employment that he would carry 
out his duties with reasonable care so that on a breach of this term the 
plaintiff was entitled to recover the amount of damage which it had 
suffered by virtue of his negligence subjecting it to liability to a third 
person. The fact that the plaintiff was technically a joint tortfeasor 
did not defeat this claim since the liability was only vicarious and as 
the plaintiff did not share in the actual commission of any tort the 
rule in Merryweather v. Nixan did not apply. The result was that the 
right of the plaintiff as against the defendant did not rest on the pro- 
visions of the Law Reform Act of 1934 though the action of the trial 
judge in granting the plaintiff an indemnity under that Act received 
approval.'2 


Rylands v. Fletcher 


In Perry v. Kendricks Transport Ltd.,'3 the Court of Appeal held 
that there was no liability on the defendants, the owners and occupiers 
of a garage and vehicle park, for injuries to the plaintiff caused by the 
action of two boys who had thrown a lighted match into the petrol 
tank of a motor coach which was parked in a corner of the vehicle 


park. The defendants’ servants had previously removed the petrol 
from the tank and had replaced the screw petrol cap. This had later 


been removed though it was not clear whether the removal was by the 
two boys in question. ‘The decision evinces an intention to give a 
wide interpretation to the defence of ‘‘act of a stranger’ as the Court 


11. [1956] 2 Q.B. 180. 
12. Ibid at pp. 205-6 (Birkett L.J.). 
13... ($996) F WL. 85. 






















100 The University of Queensland Law Journal 


did not find that it was necessary for the exception to apply that the 
act should be one of conscious and deliberate volition; it was enough 
that the person intervening was a person over whose acts the occupier 
had no control. There was also an allegation of negligence but the 
Court held that the defendants could not reasonably have foreseen 
both or either of the two acts viz. the removal of the cap and the 
dropping of the match. The Court did not of course find it necessary 
to decide the interesting question whether the rule of Rylands v. 
Fletcher applied to personal injuries'* though Parker L.J. was of 
opinion that it did.'5 The members however seem to be of the view 
that it was enough to invoke the principle that the motor coach was a 
‘dangerous thing’’ without reference to what seems to be a distinct 
question viz. whether any non-natural user of land was involved. 


Loss of Services 


Previous decisions by Australian Courts, or at least on facts 
emanating from Australia, viz. Commonwealth v. Quince'® and 
Attorney General for New South Wales v. Perpetual Trustee Co.,'7 
on the action by the Crown for loss of services owing to injuries to 
its employees had relation to types of personnel who could be regarded 
as being in a somewhat exceptional position, to wit members of the. 
armed forces and policemen. The decision in Inland Revenue Com- 
missioners v. Hambrook'® is therefore something of a milestone 
inasmuch as it denied a remedy where the employee was in the category 
of what might be styled an ordinary public servant. Here the injured 
employee was an established civil servant, a tax officer in the Internal 
Revenue. Lord Goddard C.J.'9 had held that the employment of a 
civil servant, by virtue of the fact that the Crown could dismiss at 
pleasure, did not involve a contractual relationship and dismissed the 
action on that ground. The Court of Appeal decision goes much fur- 
ther and holds that the right of action exists, even in the case of a 
plaintiff private employer, only in the case where the services rendered 
are those of a menial or domestic nature. The decisions of the High 
Court and that of the Privy Council do not proceed on this ground 
but are based rather on the difference in the incidents of the service of 
a member of the armed forces or of a policeman from those incidental 
to private employment. It seems impossible to predict how the High 


14. Strong opinions in the negative were of course expressed in Norah Read v. 
Lyons % Co. [1947] A.C. 157. 


15. [1956] 1 W.L.R. at 92. 
16. (1944) 68 C.L.R. 227. 
17. WI955 4 AC: 457. 

18. [1956] 3 W.L.R. 643. 
[1956] 2 W.L.R. 919. 
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Court or the Privy Council would treat the case of a Crown employee 
who was not a soldier or a policeman. It is suggested that they would 
certainly not embrace the ‘‘menial servant’ theory of Denning L.J. 
in the Hambrook case (which of course is destructive of the applic- 
ability of the action even where private employment is involved) ; in 
fact the reasoning in Quince’s case and in the “‘policeman”’ case is 
inconsistent with such a theory and Denning L.J. is, to say the least 
of it, very disingenuous in his treatment of the remarks of the Privy 
Council in the latter case.2° Nor would they probably be impressed 
with the views of Lord Goddard regarding the lack of the contractual 
flavour in the relationship as they have not based the denial of the 
existence of the cause of action in the two previous cases on this 
ground. It is submitted tentatively that they would deny the Crown 
right of action where the service rendered was substantially of a ‘‘pub- 
lic’ nature so that a distinction would probably be drawn between, 
say, the case of a tax inspector or a school teacher on the one hand and 
that of the driver of a Government vehicle on the other. 


EDWARD I. SYKES 


20. Fora strong criticism of the reasoning of Denning L.J. sce article by Professor 
Sawer in 32 A.L.J. 387. 














